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United States Constitutional Law. 



Chapter L 
THE STATES AND THE UNITED STATES. 

SscnoN 1. The Coexistinq Goyernmentb. 

Within each of the States of the American Union 
there exist two distinct governments, the general Fed- 
eral government and the government of the particular 
individual State. Each of these governments has its 
three distinct and complete departments — ^legislative, 
executive, and judicial, and each has its own proper 
sphere of activity and power. The most important 
and the most difficult problem in American Consti- 
tutional Law has ever been the securing of a proper 
and harmonious relation between the two govern- 
ments. It has been shown in the previous volume 
how the lack of a true equilibrium between State and 
Nation brought about the utter failure of the Articles 
of Confederation, and how the solution of the question 
nearly proved to be beyond the power of the Constitu- 
tional Convention. Nor have the more modem phases 
of this same general problem proved easy for the 
judges of our Supreme Court. Certain general prin- 
ciples, however, may be laid down before the consider- 
ation of the various aspects of this question are taken 
up in detail. 

Section 2. Nature and Supremacy of the United 
States Government. 

The United States government is entirely the 
creature of the Constitution. It is a government of 

11 



12 UNITBD STATES CONSTITUTIONAL LAW. 

delegated poweis, possessing no authority not, ex- 
pressly or by implication, granted to it by the instru- 
ment which created it.^ W'lthin the sphere of its 
jurisdiction, however, the government of the United 
States is supreme, and the States must yield to it. This 
is expressly provided in the Constitution;^ ''This Consti- 
tution, and the laws of the United States which shall 
be made in pursuance thereof, and all treaties made, 
or which shall be made, under the authority of the 
United States, shall be the supreme law of the land; 
and the judges in every State shall be bound thereby, 
anything in the Constitution or laws of any State, to 
the contrary notwithstanding/' The succeeding clause 
in the Constitution provides that all legislative, execu- 
tive and judicial officers, not only of the United States, 
but also of the several States, shall be bound by oath 
or affirmation, to support the Constitution of the 
United States, In the early case of Ware vs. Hylton* 
it was decided that a state statute would yield to a 
treaty made by the United States with a foreign 
country.* 

Section 3. Nature of the Stats Governments. 

The State governments exist independently of the 
United States Constitution and possess all such rights 
as are not, either expressly or by implication, denied to 
them by this Constitution. This was strongly as- 
serted by Judge Iredell in his decision in Chisholm vs. 
Georgia^ the sixth case ever decided by the Supreme 
Court of the United States: ''A State does not owe its 
origin to the government of the United States, in the 

> McOulloch vs. Maryland, 4 Whea- * Chiroc vs. Chiroo, 2 Wheaton, 

ton. 316. 259; Carneal vs. Banks, 10 

* United States Constitution, Arti- Wheaton, 181 ; Hauenstein ^n 

cleVI,aau8e2. Lynham, 100 U. & 488. 

■ 3 Dallas, 199 • 2DaIUs, 419. 
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highest or in any of its branches. It was in existence 
before it. It derives its authority from the same pure 
and sacred source as itself: a voluntary and deliberate 
choice of the people.'' ''Before the adoption of the 
Constitution, the States possessed, respectively, all the 
attributes of sovereignty."* The United States CJon- 
stitution, however, somewhat restricted this general 
sovereignty of the States, which may now be said to 
possess an original residuary sovereignty. 

SEcnoN 4. Distribution of Legislative Powers 
Between the Government of the XlNirED 
States and the Governments 
OF THE States. 

The greater part of the controversies relative to 
the respective powers of the governments of the United 
States, and of the States, have arisen out of the at- 
tempted exercise of some legislative power by some 
State. Legislative powers, in relation to their position 
under the (constitution of the United States, may be 
divided into five classes. 

1st. Those powers denied by the Constitution 
both.to the United States and to the several States. The 
powers thus denied to both are the passage of any bill 
of attainder or ex post facto law, the granting of any 
title of nobility, or the depriving any person of life, 
liberty or property without due process of law. The 
restrictions contained in the last three amendments 
also restrain both. 

2nd. Those powers which the Constitution does 
not grant to Congress nor prohibit to the States. Here 
are included those legislative powers which constitute 

• MeLean J. in lioenae Caaes, 5 Howard, 504. 
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the main part of the States' legislative jurisdiction. 
Congress has no more right to exercise a power not 
granted to it than it has to exercise one denied to it. 

3rd. The third class consists of those powers 
denied by the Constitution to the United States and 
not prohibited to the States. The particular powers 
herein included will be considered in Chapter VIII on 
the Bill of Rights. The legislative powers included 
within this class are generally denied to the State 
legislatures by the State Constitutions. 

4th. Those powers which the Constitution grants 
to Congress and prohibits to the States. Here are 
included most of the great powers of the Federal 
Government; the authority over foreign affairs; the 
power of peace or war; the power to lay duties on 
imports, to coin money and regulate its value. 

There is comparatively slight possibility for con- 
troversy in respect to powers included in any of these 
four classes of powers, the difficulties have mainly 
arisen with relation to the fifth and remaining class. 

5th. In this class are included those powers which 
the Constitution grants to the United States govern- 
ment, without denying to the States. Here both 
governments may legislate, but if the laws of any 
State conflict with those of the United States, then the 
former must give way. 

An illustration of this class is to be found in the 
subject of Bankruptcy Laws; the power to pass such 
laws is given to Congress, but is not denied to the 
States. The Supreme Court has decided that with 
certain restrictions, bankruptcy laws may be passed 
by the States, but such laws are superseded by any 
Federal laws which may be passed on the subject. The 
extent of the right of the several states to pass bank- 
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niptcy laws is fully discussed by the Supreme Courti 
in the cases of Sturges vs. Crowninshield/ and Ogden vs. 
Saunders.^ The substance of these decisions is to up- 
hold the right of the several states to pass bankruptcy 
laws, subject to the following restrictions: 

1st. Under Section 10 of Article I, of the Ck)nsti- 
tution, which forbids any State to pass any law imparing 
the obligation of contracts, no bankruptcy law passed 
by a State can affect any debt due at the time of the 
passage of such act. This, however, would not apply 
to laws merely changing the procedure in bankruptcy, 
without affecting the substantive right. 2nd. The 
extra-territorial force of such laws is greatly limited, 
in general they cannot affect debts owed to non-resi- 
dents of the State. 3rd. Laws passed by the several 
States on the subject of bankruptcy are subservient to 
any laws which Congress may pass on the subject. In 
the past. Congress has left this field of the law almost 
entirely to the State legislatures. Previous to the 
existing law on this subject, passed in 1898, only three 
national bankruptcy laws had been passed. Tlie first 
two acts, those of 1802 and 1840, were very short-lived. 
The third act, passed in 1867 was in force for eleven 
years. The act of 1898 as amended in 1902 in still is 
force. 

Section 5. The Power of Taxation and the Power 
TO Regulate Commerce. 

Two legislative powers are of such importance 
that they are made the subjects of separate chapters. 
These powers are the power of taxation,* and the power 
to r^ulate commerce.^^ 

* 4Wheaton, 122. * See Chapter VI. 

* 12 Wbeaton. 213. '^ SeeChiHpter VIL 
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Section 6. Relations Between Federal and 
State Coubts. 

The Federal Courts can be given jurisdiction only 
over those classes of cases mentioned in the third 
article of the Constitution. All matters not therein 
included are reserved to the State courts. The matters 
thus reserved to the States cover most of the affairs 
of eveiyday life, of business or of domestic relations, 
except when such questions are involved in suits 
between citizens of different states. The provisions 
of the Constitution as to the jurisdiction of the Federal 
courts are not self-executing. Within the limits men- 
tioned in the third article. Congress is left to determine 
what jurisdiction shall be given to the United States 
courts. The jurisdiction set out in the Constitution is 
the TnfiTiTniinri^ which may or may not be reached. 
Congress cannot increase it, but it is not compelled to 
grant it all to the Federal courts. In all cases where 
the United States does not assume jurisdiction by 
l^islative action, the States may. In such cases, 
Congress may provide for appellate jurisdiction of the 
United States courts over the decisions of the State 
courts." 

Among the classes of cases to which the judicial 
power of the United States may extend under the 
Constitution are included controversies to which the 
United States shall be a party, controversies between 
two or more States, controversies between a State and 
citizens of another State, and between a State and a 
foreign State, or foreign citizens or subjects. 

In the case of Chisholm, Executor, vs. Georgia,^* 
decided in 1793, the Supreme Court held that under 

"Martin vai Hunter's Lessee, 1 » 2 Dallas, 419. 

Wheaton,d(M. 
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^e Constitution, a suit could be maintained in the 
United States courts against a State, by a citizen of 
another State. This decision at once aroused the fear 
and jealousy of the individual States and led to the 
adoption of the eleventh amendment, which provides 
tbat: ''The Judicial power of the United States shall not 
be construed to extend to any suit in law or equity, com- 
menced or prosecuted against one of the United States, 
by citizens of another State, or by citizens or subjects of 
any foreign State." 

This amendment has since furnished the oppor- 
tunity to various States to repudiate their debts. 
Several attempts have been made to avoid the effect of 
this amendment by the holder of claims against a 
State, assigning his rights to his own State, which 
then brought suit in the name of the State.^^ The 
Supreme Court refused to sustain this subterfuge, 
holding the plaintiff State not to be the real party 
in interest. Very recently a holder of some repuctiated 
State bonds, despairing of ever recovering anything 
thereon, gave these bonds out-right to his State. In 
the suit brought thereon by the State a judgment was 
given against the defaulting State.^^ It is, as yet, 
too soon to see what the full effect of this decision will 
be. The Federal courts will take jurisdiction over 
cases where States, although not the nominal, are the 
real parties in interest. 

The United States may sue a State in its own courts 
and such suit may be conunenced in the Supreme 
Court.** 

The Judicial machinery of a State cannot be used 

^ New Yoric vs. Louisiana, 108 " United States vs. Texas, 143 

U.S. 76. U.a,621. 

^ South Dakota vs. North Carolina, 

192 U.S., 286. 

Vol II— 2. 
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to interfere with the United State govemment in any 
way, or to hamper it in any of its operations. In Tar- 
ble's Case" an attempt was made to determine by 
habeas corpus proceedings, under the laws of Wiscon- 
sin, the rightf uhiess of the detention of a person by an 
officer of the United States army under the claim that 
he was a duly enlisted soldier. The Supreme Court of 
Wisconsin granted an order for his release and from 
this order the United States prosecuted a writ of error 
to the Supreme Court of the United States. In this 
case it was held that a State court could not inter- 
fere by a writ of habeas corpus with any person held 
in custody imder the authority of the United States. 
The United States courts have the right to try any 
person accused of a crime, which he attempts to justify 
on the ground that he was acting under the autiiority 
of the United States government. If a prosecution is 
commenced against him in the courts of any State, 
it may be removed into the United States courts." 

Section 7. The States in Federal Elections. 

The States, as such, play a prominent part in 
Federal elections. The presidential electors are appor- 
tioned among the several States, each State having a 
number equal to its combined representation in both 
branches of Congress. Each State has the authority to 
appoint its electors '% such a manner as the legislature 
thereof may direct,'' and the electors from each State 
meet and vote by themselves.*® 

The United States Senate is distinctively the repre- 
sentative body of the States, each State having two 
members who are chosen by the State legislature.** 

» 13 Wallace, 397. " United States Constitution, Arti* 

>' Tennessee vs. Davis, 100 U, S., de II. Section 1, Oause 2. 

257, " United SUtes Constitution, Arti- 

cle I, Section 3, Clause 1. 
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In the lower house the members are apportioned 
among the States according to their respective popula- 
tions, and it is left to the states to arrange the con- 
gressional districts. The Constitution provides that 
members of this house must be elected by the people 
in each State,^ but the qualifications necessary to vote 
for representatives are left to each state to determine, 
by the Constitutional provision that the electors for 
representatives shall have the same qualifications as 
electors of the most numerous branch of the State 
legislature. 

The elections of senators and representatives are 
generally controlled by the States, the constitutional 
provision being that: 

''The times, places and manner of holding elections 
for senators and representatives shall be prescribed in 
each state by the legislature thereof; but the Congress 
may, at any time, by law, make or alter such regulations 
except as to the places of choosing senators.^' " 

The power granted by this section has been very 
little used by Congress, except during the period 
following the Civil War. Congress, however, possesses 
this power of control over these elections in the fullest 
extent, and can either provide for complete Federal 
control of such election or pass laws and regulations 
binding on the election officers appointed by the 
States." 

Section 8. Powers Prohibited to the States. 

The United States Constitution restricts the powers 
of the individual States in two ways, first, indirectly by 
granting powers, formerly exercised exclusively by 
the States, to the Federal government; and second, 

* United States Coimtitution, Arti- ^ United States Constitution, Arti- 

de I, Section 2, Clause 1. de I, Section 4, Clause 1. 

> Ex parte Sid)old, 100 U. S., 37L 
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directly, by expressly prohibiting the exercise of certain 
powers by the States. 

The tenth section of the first article of the Consti- 
tution, enumerates the powers the exercise of which is 
expressly denied to the States. These are divided into 
two classes: First, those powers which are denied to 
the States absolutely, and, second, those which they 
are prohibited to use without the consent of Congress. 
The powers denied to a State absolutely are to "enter 
into any treaty, alliance or confederation; grant letters 
of marque and reprisal ; coin money, emit bills of credit ; 
make anything but gold and silver coin a legal tender 
in payment of debts, pass any bills of attainder, ex post 
facto law, or law impairing the obligations of contracts, 
or grant any title of nobility." 

The control of foreign affairs is of necessity one of 
the first powers granted to the central government of a 
confederation; it had belonged to the United States 
government under the Articles of Confederation, and 
the right to make treaties was the first power denied to 
the States. 

Under the Articles of Confederation, the different 
States had been allowed to issue letters of marque and 
reprisal in times of war^ against the enemies of the 
United States, or in times of peace, if their waters were 
infected with pirates. The Constitution prohibits this 
right to them under all circumstances. The power 
to coin money was another power previously exercised 
by the States, surrendered entirely to the Federal 
government imder the Constitution. 

The clause prohibitmg States from issuing bills 
of credit, has been construed by the Supreme Court in 

« ArtidM of Confederation, ArtioleVI. 
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the cases of Craig et al. vs. the State of Missouri^ and 
Briscoe et al. vs. Bank of Kentucky.** In the former 
case it was held that a promissory note in the form of a 
billy issued by a State and for the payment of which the 
credit of the State was pledged, was a bill of credit, 
even though the bill was not made a legal tender. 
In the latter case, it was decided that notes issued by a 
bank, or other corporation, in which the State was the 
sole stockholder, were not bills of credit issued by the 
State, when the credit of the State was not pledged for 
their payment. Taken together, these two cases lay 
down as the test, to decide whether any bill is 
within the prohibition of this clause, the question 
whether the credit of the State is pledged for its pay- 
ment. 

Section 9. Dabtmouth Colleqe vs. Woodward. 

In the famous Dartmouth College case^ the 
Supreme Court laid down the interpretation of the 
clause of the Constitution which provides that ''no 
State shall pass any law impairing the obligation of 
contracts,'' and it is from this decision that there dates 
the well-known extreme doctrine of the inviolability of 
vested rights. Mr. Justice Miller said of this case : ''It 
may well be doubted whether any decision ever delivered 
by any court has had such a pervading operation and 
influence in controlling legislation as this. The l^is- 
lation, however, so controlled, has been that of the 
States of the Union." The point at issue in the Dart- 
mouth Collie case was whether the charter of the 
Collie, or the charter of any other corporation, was a 
mere grant of power, still subject to alteration or re- 
peal by the State, or a contract between the State and 

*• 4 Peters, 410. » Dartmouth CoUege vs. Wood* 

^ 11 Peten, 267. ward, 4 Wbeaton, 618. 
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the corporation which would be protected under the 
clause forbidding the impairing of contracts. Chief 
Justice Marshall said in his decision: ''This is plainly 
a contract to which the donftB, the trustees and the 
crown, (to whose rights and obligations New Hamp- 
shire succeeded), were the original parties. It is a 
contract on the faith of which real and personal estate 
has been conveyed to the corporation. It is then a 
contract, within the letter of the Constitution and 
within its spirit also, unless the fact that the property 
is vested by the donors and trustees for the promotion 
of religion and education, for the benefit of persons 
who are perpetually changing, though the object re- 
main the same, shall create a particular exception, 
taking the case out of the prohibition contained in the 
Constitution. He ♦ ♦ Qn what safe and intelligible 
ground can this exception stand? There is no expres- 
sion in the Constitution, no sentiment delivered by its 
contemporaneous expounders which would justify 
us in changing it." 

The charter of a private corporation was there- 
fore declared to be a contract. The effect of this de- 
cision is largely evaded by the States by inserting in all 
charters granted to corporations the express provision 
that they are subject to amendment or revocation by 
the State. 

Section 10. Laws Impairing the Obliqation op 

Contracts. 
The prohibition against the passage of laws im- 
pairing the obligation of contracts does not embrace 
other contracts than those which respect property 
rights; for example, it does not restrict the right to 
legislate on the subject of divorce.^ The evil which 
" Id. 
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this prohibition was intended to prevent is found in 
the history of the Revolution. Diuing that period 
the mode of payments of contracts was so frequently 
altered by law that confidence was almost destroyed.^ 

A contract, valid under interpretation of existing 
laws, will not be invalidated by subsequent action of 
l^islature or judiciary.^ The prohibition against 
passing laws which impair the obligation of contracts 
only applies to the States and not to the Federal gov- 
ernment.^^ 

Any statute of a State which impaired the obliga- 
tion of contracts, but which was passed prior to the 
adoption of the United States Constitution was not 
affected by this prohibition.^^ Contracts cannot be 
held to be impaired by laws passed prior to their execu- 
tion.^ Decisions of State courts, construing a con- 
tract or statute, are laws impairing the obligation 
of contracts within the meaning of the Constitution;^' 
but judicial decisions changing the construction previ- 
ously given to laws, will not be allowed to impair con- 
tracts entered into under the previous construction of 
the law.^ A legislature cannot contract away the 
police power of the State; any contract of this character 
will not be protected by the Constitution.^ 

Section 11. Titles of Nobility. 

To the States, as well as to the United States, is 
denied the right to grant any title of nobility. 

^ CharieB River Bridge vs. Warren *> Railroad vs. McClure, 10 Wal- 

Ave. Bridge, 11 Peters, 572. lace, 515. 

• Olcott vs. The Supervisors, 16 " UniverBity vs. People, 99 U. S., 

Wallace, 690. 320. 

» Satterlee vs Matthewson, 2 »• Taylor vs. Ypsilanti, 105 U. S., 

Peters, 416; The Legal-Tender 72. 

Cases, 12 Wallace, 581. » B<yfd vs. Alabama, 94 U. S., 650; 

** Ownings vs. Speed, 5 Wheaton, Illinois Central Railroad vs. 

421. Illinois, 146 U. S., 45a 
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Section 12. Powers Denied to the States Unless 
Exercised with the Consent of Congress. 

The powers denied to the States without the 
consent of Congress are as follows : 

'^No State shall, without the consent of Congress, 
lay any imposts or duties on imports or exports, ex- 
cept what may be absolutely necessary for executing 
its inspection laws; and the net produce of all duties 
and imposts, laid by any State on imports or exports, 
shall be for the use of the treasury of the United States; 
and all such laws shall be subject to the revision and 
control of the Congress. 

''No State, shall, without the consent of Congress, 
lay any duties of tonnage, keep troops or ships of war 
in time of peace, enter into any agreement or compact 
with another State or with a foreign power, or engage 
in war, unless actually invaded, or in such imminent 
danger as will not admit of delay." 

The control over war and military and naval 
operations, given by the Constitution to Congress, 
renders it necessary that no State shall engage in war 
or keep troops or ships of war, in time of peace, except 
in accordance with the general policy of the Federal 
government. 

The other prohibitions in this section will be 
treated of in chapters VI and X. 

Section 13. Guarantees to the States, by the 
United States. 

The United States guarantees to the States, a 
republican form of government, and also protection 
against foreign invasion and, on request for the legis- 
lature, or of the executive, when the legislature cannot 
be convened, against domestic violence.** 

** United States Constitution, Article IV, Section 4. 
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The duty of the United States Goveniment to 
protect each State agamst foreign invasion is an abso- 
lute one. Its duty to protect it against domestic 
violence only arises upon request either by the l^is- 
latuie of the State, or of the executive when the l^is- 
lature cannot be convened. This qualification in cases 
of domestic violence was inserted to prevent the danger 
of Federal interference with State afifairs, except in 
cases of absolute necessity. 

By a republican form of government is meant one 
governed by representatives chosen by the people. 
This does not necessarily imply full ''manhood suf- 
frage.'^ Except for the restrictions in the last two 
amendments, each State can put whatever restrictions 
upon the exercise of the franchise it deems expedient 
and proper. In the early period of our history prop- 
erty quahfication for voting were imposed in nearly 
every State. Whether the suffrage might be restricted 
to such an extent as to make the government cease to 
be republican is a question which has never yet arisen. 
This guarantee of a republican form of government in 
each State, is not only for the benefit of the people of 
the particular State, but also for those of all the other 
States. It will therefore be enforced not only for, but 
also against the citizens of a State. A State Constitu- 
tion, which changes the form of government of a State 
to some other form than republican, even if adopted 
by the people of the State, in the regular form prescribed 
for amending their Constitution, would be set aside 
by the United States courts. In cases of conflict 
between rival sets of officials, each claiming to con- 
stitute the true government of the State, the question 
as to which is the lawful government is a political one 
for the executive department of the United States 
government to decide. After the executive depart- 
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ment has rendered their decision, the judicial depart- 
ment is bound thereby." 

Section 14. The Admission of New States. 

"New States may be admitted by the Congress 
into this Union; but no new State shall be formed or 
erected within the jurisdiction of any other State; nor 
any State be fontied by the junction of two or more 
States; or parts of States, without the consent of the 
Legislature of the States concerned, as well as of the 
Congress," " 

The latter part of this provision was inserted to 
do away with any fear on the part of the States, that 
the Federal government might attempt to break their 
strength by dividing them up; it was of particular 
interest to Massachusetts which was at this time 
strongly resisting the effort which Maine was making 
to break away from her." 

Prior laws of Congress in relation to the territories 
and their government have no force in the new State 
after its admission and its adoption of a State constitu- 
tion, unless they are incorporated into such constitu- 
tion.*® Upon the admission of a new State the right 
of eminent domain passes to it from the Federal gov- 
ernment, but the ownership of the public lands re- 
mains in the latter.*^ New States come into the Union 
with the same rights and status in all respects as the 
previously existing States.** 

" Luther vb. Borden, 7 Howard. 1. causing ite defeat in this con- 

* United States Constitution, Arti- vention, the final vote being 

de IV, Section 3, Gause 1. only 187-168. 

** One result of the insertion of this * Permoli vs. First Municipality, 

provision was that the Maine 3 Howard, 580; Strader va. 

delegates to the Convention Graham, 10 Howard. 94. 

call^ in Blassachusetts to con- ^ Pollard vs. Hagan, 3 Howard. 

aider the Constitution voted 212; Bridge Co. vs. Unitea 
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Chapter II. 

THE THREE DEPARTMENTS OF THE GOVERN- 
MENT OF THE UNITED STATES. 

Section 15. Departments op the United States 
Government. 

After the Constitutional Convention had finally 
passed upon all the vexed questions as to the division 
of powers between the Government of the United 
States and those of the States^ there remained the 
problem as to the proper division of powers among the 
different departments of the Federal Government. 
The Constitution created the Legislative, Executive 
and Judicial departments, assigned to each department 
its proper powers, and provided for the independence 
of each department from the control or coercion of the 
others. 

It was in the United States that this doctrine 
of the independence and equahty of the three depart- 
ments of government was first worked out to its com- 
pletion. The Government of the United States is one 
of checks and balances, and provisions are inserted 
to enable each department to protect itself against the 
others. The President is given the veto power, to 
protect himself against the legislative branch of the 
government; the independence of the judiciary is 
secured by their power to declare acts of Congress 
unconstitutional; while to Congress is given the power 
of impeachment, as a weapon against encroachment 
on the part of either the executive or the judiciary. 

27 
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The most startling innovation contained in*our Consti- 
tution^ from the standpoint of all foreign governments, 
was the power given to the Courts of disregarding acts 
of the legislative department, when the same are in 
conflict with the Federal Constitution. Such a power 
is essential to the preservation of the Constitution. 
The alternative to this would be that the legislative 
body could at any time abrogate the fundamental law of 
the coimtry, by an ordinary legislative act. It is 
this power granted to the Courts, which alone makes 
the distinction between constitutional and statutory 
provisions of practical importance. 

The provisions of the United States Constitution 
as to the division of powers and as to these checks and 
balances, were mainly in accord with the existing laws 
on these subjects in a majority of the States; they 
were, however, a radical departure from the Articles of 
Confederation. In the Articles of Confederation, the 
powers of the Government were centered in the legisla- 
tive department; there was no executive, and the most 
important of the judicial powers were vested in special 
committees appointed by Congress. The Virginia 
and New Jersey plans, in the Constitutional Conven- 
tion, both provided for this three-fold division of 
powers, but the Virginia plan alone contained this idea 
in its complete form. 

The Federal Constitution blocked out the allot- 
ment of power to the three different departments, and 
as a general rule, powers granted to one department 
belong to that one exclusively and cannot be exercised 
by one of the others;^ one department should not 
encroach upon the proper jurisdiction of either of the 
others.' Each of the three departments should 



a Kilboum vb. Thompaon, 103 U. ' Sinldog Fund Casai, 09 U. 8^ 

a, igo. 727. 
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powers, in their respective spheres, coextensive with 
these possessed by either of the others.' 

Secttion 16. The Legislative Department. 

The powers of the legislative department of the 
United States Government, i. e., of Congress, are 
limited to the jurisdiction granted by the Constitution. 
Such jurisdiction, however, may be assumed .when 
granted either expressly or by implication.^ All l^is- 
lative acts in excess of such jurisdiction are void.' 
Whatever a legislative body cannot do directly it 
cannot do indirectly.* No judicial power is vested 
by the Constitution in Congress,^ except in cases of 
impeachment." Congress, however, has a general con- 
trol over the judicial department, through the fact 
that the provisions of the third article of the Consti* 
tution are not self-executing and l^islation is neces- 
sary to put the judicial department into operation.* 
Congress can at any time create or abolish inferior 
Federal courts, increase or decrease the number of 
judges of the Supreme or inferior courts, enlaige or 
decrease the jurisdiction of the courts (witbin the 
fnaximum jurisdiction prescribed in the Constitution), 
or change the procedure in the courts. 

Congress has a similar control over the number 

and duties of the officers of the executive department, 

• except those of the President and the Vice-President. 

Congress cannot delegate any part of its legislative 

' Worcester vb. Georgia, 6 Pet., ' Eilboum tb. Thompson, 103 U. 
515. S., 190; Gordon vs. United 

« McCulloch TB. Maryland, 4 Whea- States, 117 U. S., 705. 

ton, 316; United States vs. " United States Constitution, Arti- 
GettyBburg£IeY.Ry.,160 U S., de I, Section 2, Clause 5; and 

GS3. Artide I, Section 3, Qause 6. 

* Maibury vs. Madison, 1 Cranch, * Martin vs. Hunter's Lessee, 1 

137. Wheaton, 304. 

* Wayman ei al ys. Southard, 10 

Wheaton, 1. 
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powers either to the executive or judicial departments 
of the United States Government, to any department 
of any State Government, or to any other body or indi- 
vidual."^ 

No legislative body can bind subsequent l^isla- 
tures, in matters of public law, relating to public 
subjects." 

Section 17. The Executive Department. 

To the executive department belongs the execution 
of the laws as enacted by the legislative department 
and interpreted by the judiciary. The enforcement 
of the Constitutional guaranty to a State of a republican 
form of government belongs to the executive depart- 
ment,'^ and the decision of political questions and the 
management of foreign relations falls primarily within 
its jurisdiction.^' 

The pardoning power is vested by the Constitution 
in the President as the head of the executive depart- 
ment; but this provision is not exclusive so as to forbid 
the passage by Congress of general amnesty acts.^^ 

No encroachment by the executive department 
upon the proper jurisdiction of the judicial department 
is permitted imder the United States Constitution. No 
subordinate administrative or executive tribunal can, 
consistently with due process of law, enforce its orders 
by fine or imprisonment ,*^ nor has any administrative 
body established by Congress the general power of 
making inquiry into the private affairs of any citizen." 

» Wayman vs. Southard, 10 Whea- " Taylor vs. Beckham, 178 U, 8., 

ton, 43-36; Ohio Life Insur- 578. 

ance, etc., Co., vs. Debolt, 16 "See Chapter IV. 

Howaid, 441; Field vs. Clark, "* Brown vs. Walker, 161 U. a, 

143 U. S., 603. 601. 

^ Newton vs. Commissioners, 100 ^ Interstate Commerce Commiaskm 

U. S., 550. vs. Brunson, 154 U. S., 48& 

» W. 



three departments of government. 31 

Section 18. The Judicial Department. 

Under the constitutional law of England, the 
judicial department is, and has always been, by far 
the weakest of the three departments of government. 
Nowhere else in the United States Constitution do we 
see such a radical advance as in the power and pro- 
tection given to this department. The great power 
given to them of declaring acts of Congress unconstitu- 
tional has already been refenri to, and will be treated 
of in detail in the chapter on the Judicial Depart- 
ment." 

The judicial department however is not allowed 
to encroach upon the proper jurisdiction of the legis- 
lative department. The duty of the judiciary is to 
interpret the Constitution and the acts of Congress, 
not to itself legislate." Judicial power is to be exer- 
cised for the purpose of giving effect to the will of the 
l^islature, not that of the judges;^' courts must 
expound the law as they find it.** 

Courts cannot inquire into the motives of a 
legislative body in passing an act;^* nor into the ques- 
tion whether an act is unwise, unjust or oppressive." 
The remedy for an imjust or inconvenient law lies with 
the people, through the election of legislative officers, 
not with the courts.^ The power of confiscation and 
banishment is not judicial, but legislative.^ No court 
can question the validity of an executed and ratified 
treaty," but the construction of treaties is within the 

^ See Chapter V. and Marbury vs. " Id. 

Madison, 1 Cranch, 137. "> Powell vs. Pennsylvania, 127 U. 
" Luther va. Botden, 7 Howard, 1. S., 686; Angle vb. Chicago, etc., 

» Oebom vs. The United States Ry., 151 U. S., 18. 

Bank, P. Wheaton, 738, 866. " Lake Co. vs. RoUins, 130 U. S., 
» Fletcher vs. Peck, 6 Cranch, 131; 672; Pierce vs. Turner, 6 

United States vs. Des Moines, Cranch, 132. 

^ . . _ . . . . ^ Cooper vs. Telfair, 4 Dallas, 19. 
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province of the judiciary .*• The judicial department 
cannot encroach upon the executive. The writ of 
mandamus cannot be used to direct or control an 
executive officer in the discharge of an executive duty 
involving the exercise of judgment or discretion;" 
nor can the courts interfere in political questions." 

No nonjudicial powers can be conferred on United 
States courts or judges.^ 

Section 19. The Government of the Untfed States 
AS A Whole. 

The powers granted to, and the restrictions placed 
upon, the three departments, will be treated of in detail 
in the following chapters. 

The efifect of the elaborate system of checks and 
balances of the United States Government is to secure 
safety and stability in the Federal Government, but at 
the expense, to a certain extent, of freedom of political 
action. The two-thirds vote required to pass a bill 
over the President's veto may result in preventing 
either pernicious or necessary legislation. The same 
is true of the difficult method provided for amending 
the Constitution. 

Such a preference for stability above all else is 
characteristic of the extreme conservatism of the Anglo- 
Saxon race. The greatest merit of the Constitution, 
indeed, might be said to be its adaptability for the 
people who were to be governed by it. With any other 
race in all probability, its ponderous mechanism would 
have ceased to move on several occasions in its history 

** In re Metxger vs. Baline, 130 Georgia, 5 Peters, 20; State of 

U. S., 310. GeorsiavB. Stanton, 6 Wallace, 

"^ MiBsiBsippi VB. Johnson, 4 Wal- 71; The Chinese Exclusion 

lace, 475. Que, 130 U. S., 602. 

* Luther vs. Borden, 7 Howard " Haybum's Case, 2 Dallas, 400; 

1| Graiigjra. Missouri, 4 Peters, Intentate Commerce Commis- 
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and the govemment have fallen by its own weight. 
It is characteristic of the Anglo-Saxon, however, that 
while the slowest race to be moved, stiU of all races he 
is always the most able to meet a crisis. Such is the 
lesson of the Federal Constitution. No speculative 
theory has ever moved the country enough to secure 
the amendment of the Constitution, but where the 
practical necessity of the movement demanded action 
and relief which the Constitution could not afiford, the 
remedy has always been found either in an amendment 
to the Constitution, or in some extra-constitutional, 
but not unconstitutional manner. 
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Chapter III. 
THE LEGISLATIVE DEPARTMENT. 

Section 20. Congress. 

The Constitution provides that all* legislative 
powers granted to the United States government ''shall 
be vested in a Congress of the United States which shall 
consist of a Senate and a House of Representatives."* 

Section 21. The House of Representatives. 

The House of Representatives is composed of 
members elected every two years by the people of the 
several States.^ Each State has a number of repre- 
sentatives in proportion to its population. The Con- 
stitution provides that "Representatives and direct 
taxes shall be apportioned among the several states 
which may be included within the Union, according 
to their respective members, which shall be determined 
by adding to the whole number of free persons, includ- 
ing those bound to service for a term of years, and ex- 
cluding Indians not taxed, three-fifths of all other 
persons. The actual enumeration shall be made 
within three years after the first meeting of the Congress 
of the United States, and within every subsequent 
term of ten years, in such maimer as they shall by law 
direct. The number of representatives shall not ex- 
ceed one for every thirty thousand, but each state shall 
have at least one representative; and until such enu- 
meration shall be made, the State of New Hampshire 

* United Statee Constitution, Arti- ' United States Constitution, Arti- 

de I, Section 1. de I, Section 2, Clause 1. 
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ehall be entitled to choose three, Massachusetts eight, 
Rhode Island and Providence Plantations one, Con- 
necticut five, New York six. New Jersey four, Pennsyl- 
vania eight, Delaware one, Maryland six, Virginia ten, 
North Carolina five. South Carolina five, and Georgia 
three." » 

The second section of the fourteenth amendment to 
the Constitution alters this provision as follows: ''Re- 
presentatives shall be apportioned among the several 
states according to their respective numbers, coimting 
the whole number of persons in each State, excluding 
Indians not taxed. But when the right to vote at any 
election for the choice of electors for President and 
Vice-President of the United States, Representatives 
in Congress, the executive and judicial ofiicers of a 
State, or the members of the legislature thereof, is 
denied to any of the male inhabitants of such State, 
being twenty-one years of age, and citizens of the 
United States, or in any way abridged, except for 
participation in rebellion, or other crime, the basis of 
representation therein shall be reduced in the propor- 
tion which the number of such male citizens shall bear 
to the whole number of male citizens twenty-one years 
of age in such State.'' 

This provision for the reduction of representation 
has never been enforced although there have been 
many instances where other requirements than those of 
being a male citizen twenty-one years of age have been 
placed upon voters.* 

The Constitution left the qualification for voters 
for representatives to Congress entirely in the hands 

' United States Constitution, Arti- recently had a property quali- 

de I, Section 2, Clause 3. fication for voting, and Ma«»- 

* Tbeie restrictions have not been chusetts still has an educatknial 

eonfined to the Southern test. 
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of the States; ^'the electors in each State shall have the 
qualifications requisite for electors of the most numer- 
ous branch of the State Legislature."* A penalty for 
restricting the suffrage was imposed by the fourteenth 
amendment as above stated and the fifteenth went 
one step further, and provided that: ''the right of the 
citizens of the United States to vote shall not be 
denied or abridged by the United States, or by any 
State on account of race, color, or previous condition 
of servitude." 

Subject to these restrictions, each State indirectly 
has the power to fix the qualifications of those entitled 
to vote for Congressmen in that State; a State, for 
example, could establish educational tests as a requisite 
for voting, as is the case in Massachusetts; a property 
qualification, as recently existed in Rhode Island; or 
could grant the suffrage to women, as has been done 
in Colorado, Idaho, Wyoming and Utah. 

''When vacancies happen in the representation 
from any State, the Executive authority thereof shall 
issue writs of election to fill such vacancies."* 

A representative in Congress must be at least 
twenty-five years of age, have been for seven years a 
citizen of the United States, and be an inhabitant of 
the State in which he is chosen.^ 

The House of Representatives choose their Speaker 
and other ofiicers.^ 

Section 22. The Senate. 

The Senate consists of two Senators from each 
State, chosen by the legislature thereof, for the period 

• United SUtes CQii8titution» Arti- ' United States Constitution, Arti- 

cle I, Section 2, Clause 1. de I, Section 2, Clause 2. 

• United States Constitution, Arti- ' United SUtes Constitution, Arti- 

cle I, Section 2, Clause 4. del, Section 2, Clause 5. 
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of six years, and each Senator has one vote.' A 
Senator must be at least thirty years of age.^^ This 
has not been held to mean that he must be thirty at 
the time he is elected or even at the time his term of 
office b^ns. In case a person is elected to the office of 
Senator who is not yet thirty years of age, but who will 
reach the age before the expiration of the term for 
which he is elected, there will be a vacancy in the office 
until the Senator elect arrives at the age of thirty, 
when he may take his seat. This principle would apply 
in case of a person elected a Representative before 
reaching the age of twenty-five. A Senator must also be a 
resident of the State from which he is chosen, and must 
have been for nine years a citizen of the United States." 

It was also provided that immediately after the 
senators should have assembled in consequence of the 
first election, they should be divided as equally as 
possible into three classes. The term of the Senators 
of the first class expired at the end of two years, of the 
second, at the end of four years, and of the third, at 
the end of six years, so that thereafter one-third of the 
senators have been elected every two years." 

The second clause of the third section of the first 
article, closes with an ambiguous provision which has 
since been the occasion of much controversy: "and if 
vacancies happen, by resignation, or otherwise, during 
the recess of the legislature of any state, the Exec- 
utive thereof may make temporary appointments 
until the next meeting of the legislature, which shall 
then fill such vacancy." Under this clause, the ques- 
tion has arisen several times, whether when the legis- 
lature is in session when the vacancy occurs, and then 

* United States Constitution, Arti- " United States Constitution, Arti- 
cle I. Section 3, Clause 1. de I. Section 3, Clause 3. 

^ Unitea States Constitution, Arti- " United States Constitution, Arti- 
cle I, Section 3, Clause 3. cle I, Section 3, Clause 2. 
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adjourns without electing a senator, the Governor 
may fill the vacancy. 

The intention of the Constitutional Convention 
on this point can be readily seen by an examination of 
the first draft of the Constitution as reported to the 
Convention by the Conmiittee on Detail on August 
6th. In this draft, Article V, Section IV, read as fol- 
lows: ''The Senate of the United States shall be 
chosen by the legislature of the several States. Each 
legislature shall choose two members. Vacandea may 
be supplied by (he Executive until the next meeting of the 
legislature. Each member shall have one vote.''" 
Here is an imequivocal grant to the Executive of the 
several States of the right to fill vacancies in the 
Senate, no matter when occurring. This grant of 
power was never thereafter changed by the vote of the 
Convention, and never intentionally changed at all. 
The ambiguity arose from the language adopted by 
the Committee on Style, in their final draft of the Con- 
stitution. This was a finishing committee appointed 
by the Convention to correct the style and form of the 
Constitution, without any power to alter its substance. 
It is thus clear from the study of the history of the 
Constitutional Convention, that the executive author- 
ity of the State should have the power to fill a vacancy 
in the Senate, even when the same arises from the 
failure of the legislature to elect; the Senate, however, 
upon every occasion when the question has come be- 
fore them, has refused to seat the member thus ap- 
pointed. It must, therefore, be taken as a settled law, 
that the Governor of a State cannot fill a vacancy in 
the Senate which existed while the legislature was in 
session. 

^ MfldiBon's Journal of the Federal Convention, under date of August 6th. 
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The Vice-President of the United States is Presi- 
dent of the Senate, but has no vote except when the 
Senate is equally divided. The Senate chooses its 
other officers including a Piesident pro tempore, who 
presides in the absence of the Vice-President, or when 
he exercises the office of Piesident of the United 
States/' 

The laws of the United States^' provide that the 
legislature chosen next preceding the expiration of the 
term of office of any Senator shall elect a senator on the 
second Tuesday alter its meeting and organization. 
In case of a vacancy, the election shall be held on the 
second Tuesday after the legislature shall be organized 
and have notice thereof/* In either case, at least one 
ballot a day must be taken by the legislature, imtil the 
end of the session, unless the Senator be chosen sooner/^ 

Section 23. Control op Congress Over the Elec- 
tion OF rrs Members, and Rules and Regula- 
tions OF Each House. 

''The times, places, and manner of holding elections 
for senators and representatives shall be prescribed in 
each State by the l^islature thereof, but the Congress 
may at any time by law make or alter such regulations 
except as to the places of choosing senators/'^' 

The exception as to the place of electing Senators 
is inserted because Senators are elected by the State 
legislatures which meet at the State Capitok. 

This power here granted to Congress has been 
little exercised except during the reconstruction period. 

The Constitution makes each house the judge of 
the elections, returns and qualifications of its members 

>« United States Constitution, Arti- >^ Rev. Stat. U. S., Section 15. 

cle I, Section 3, Clause 5. " United States Constitution, Arti- 
>* Rev. Stat. U. S., Section 14. cle I, Section 4, Clause 1. 

» Rev. Stat. U. S., Section 17. 
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and gives to each the power to determine its rules of 
procedure. A quorum of each house is fixed at a 
majority of its members; ''but a smaller number may 
adjourn from day to day and may be authorized to 
compel the attendance of absent members, in such 
manner, and under such penalties as each house may 
provide/'" 

The 51st Congress passed the following rule relat- 
ing to a quorum. ''Rule XV, p. 3. On the demand 
of any member, or at the suggestion of the Speaker, 
the names of members sufficient to make a quorum in 
the Hall of the House who do not vote shall be noted 
by the clerk and recorded in the journal, and reported 
to the Speaker with the names of the members voting, 
and be counted and announced in determining the 
presence of a quorum to do business."^ 

The constitutionality of this rule was upheld by 
the Supreme Court in the case of the United States vs. 
Baltin, Joseph & Co.^ 

Each house may punish its members for disorderly 
behavior and with the concurrence of two-thirds, 
expel a member.^ 

"Each house shall keep a journal of its proceed- 
ings, and from time to time publish the same, excepting 
such parts as may in their judgment require secrecy; 
and the yeas and nays of the members of either house 
on any question shall, at the desire of one-fifth of those 
present, be entered on the journal." *• 

The publication of tlie records of legislative 
bodies is a comparatively recent development even 
among the Anglo-Saxon races, the right not being 
finally secured in England until the Eighteenth Century. 

^ United States Conetitution, Arti- " United SUtes Constitution, Arti- 
de I, Section 6, Cianae 1. de I. Section 5, Clauae 2. 

* House Journal, 230, Feb. 14, *■ United SUtes Constitution, Arti- 
1S96. del, Section 5, Clause 3. 

» 144 u. a, L 
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The last clause of the ninth article of the Articles 
of Confederation contained the following provision, 
which became the basis of the provision on this sub- 
ject in the Constitution : ''The Congress of the United 
States shall publish the journal of their proceedings 
monthly, except such parts thereof relating to treaties, 
alliances, or military operations as in their judgment 
require secrecy, and the yeas and najrs of the del^ates 
of each State on any question shall be entered on the 
journal when it is desired by any del^ate, and the 
delegates of a State, or any of them, at his or their re- 
quest shall be furnished with a transcript of the said 
journal, except such parts as are above excepted, to 
lay before the legislatures of the several States." 

Section 24. Privileoes of Members of Congress. 

Section six of the first article provides that the 
senators and representatives shall receive a compensa- 
tion for their services to be ascertained by law, and 
paid out of the treasury of the United States. This 
is an innovation both in respect to the rule in the Eng- 
lish Parliament and that under the Articles of Con- 
federation. 

The members of the English Parliament are not 
paid, while under the Articles of Confederation, the 
members of Congress were paid by the individual State 
sending them. 

Certain privileges were granted to members of 
Congress which were the heritage from the long struggle 
of the English Parliament for the rights of its members. 

The right of freedom of speech by members of 
Parliament was strenuously asserted by Parliament 
as early as the banning of the fifteenth century, and 
although forced into the background during the 
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tyranny of the Tudors it became one of the firot subjects 
of controversy between the King and Parliament during 
the Stuart period, and the privil^e of Parliament in 
this respect was finally vindicated by the 9th section 
of the Bill of Rights: 

'That the freedom of speech and debates of pro- 
ceedings in Parliament, ought not to be impeached or 
questioned in any Court or place out of Parliament/' 

The privil^e of freedom from arrest to those 
attending the National Council dates back even to 
the Saxon period in English history. 

The privileges were granted to members of Con- 
gress by the Articles of Confederation in the following 
clause: '^Freedom of speech and debate in Congress 
shall not be impeached or questioned in any court or 
place outside of Congress, and the members of Congress 
shall be protected in their persons from arrest and im- 
prisonments, during the time of their going to and 
from, and attendance on Congress, except for treason, 
felony, or breach of the peace."" 

The provision in the Constitution is very similar 
to this: "They (i. e. senators and representatives) 
shall, in all cases, except treason, felony, and breach 
of the peace, be privileged from arrest during their 
attendance at the session of their respective houses, 
and in going to and returning from the same; and for 
any speech or debate in either house, they shall not be 
questioned in any other place." ^ 

Restrictions are placed upon the holding of other 
offices by senators or representatives in the following 
words: "No senator or representative shall, during 
the time for which he was elected, be appointed to any 
civil office under the authority of the United States 

** Artides of Confederation, Arti- *" United States Constitution, Arti- 

cle 5. de I, Section 6, Clauae 1. 
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which shall have been created or the emoluments 
whereof shall have been increased dming such time; 
and no person holding any office under the United 
States, shall be a member of either house during his 
continuance in office.'"* This prohibition as finally 
adopted is far less sweeping than the one originally 
drafted. The report of the Committee of the Whole 
to the Constitutional Convention contained provisions 
making representatives and senators, ineligible to any 
office established by a particular State, or under the 
authority of the United States except those pertaining 
particularly to the first (second in case of senator) 
branch of Congress, during their terms of service, and 
under the national government for the space of one 
year after its expiration. 

The most important effect of this restriction, as 
finally adopted, has been to prevent the formation of 
anything similar to the English ministry system, by 
preventing the members of the Cabinet from holding 
seats in Congress. 

Section 25. Meetings and Adjournments of 
Congress. 

Either House of Congress is forbidden, during the 
session of Congress, without the consent of the other 
to adjourn for a longer period than three days, nor to 
any other place than that in which Congress is 
sitting.^ This last provision is inserted, in anticipa- 
tion of danger over the struggle on the question of the 
location of the capital, to prevent a separation of the 
two houses. 

It is provided that Congress shall assemble at 
least once a year, and that unless Congress otherwise 

» United SUtes Constitution, Arti- « United States Conetitutiaii, Arti- 

deI,Seotion6,aauM2L ole I, Seetion £, Omim 4. 
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detenniney such meeting shall be held on the first 
Monday in December in each year.** 

Section 26. Passage of Actts. 

All bills for raising revenue must originate in the 
House of Representatives-'* All other bills may be 
introduced in either house. The Senate, while it can- 
not originate revenue bills may amend them. A 
majority of each house constitutes a quorum and when 
such quorum is present a majority of those voting is 
sufficient to pass the bill. After a bill has passed both 
houses it must either be signed by the President or 
passed over his veto, in order to become law. 

Section 27. The Veto Poweb. 

A veto power is vested in the President of the 
United States. This power is legislative and not 
executive and is therefore treated of in this chapter. 
The President, in addition to his executive powers, 
becomes, in respect to his veto power, a third branch 
of Congress, a branch, however, with merely negative 
powers. 

Every bill which has passed both houses of Con- 
gress, and also every order, resolution, or vote which 
requires the concurrent vote of both houses (except 
on a question of adjournment) must be presented to 
the President. If he approves it, it becomes a law 
upon his signing it. If he disapproves the bill and 
desires to veto it, he must return it, together with his 
objections, within ten dajrs to the house where it 
originated, which house then enters the objections on 
their joiunal and proceeds to reconsider it. If after 
such reconsideration it is passed by this house by a 

* United States Constitution, Arti- • United States Constitution, Arti- 

sle I, Section 4, Qause 2. de I, Section 7, Clause 1. 
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two-thirds vote, it is sent to the other house, and if 
repassed by that house also by a two-thirds vote, it 
becomes a law. In voting on a bill which has been 
vetoed by the President, both houses must vote by a 
aye and nay vote and the names of the members voting 
for and against the bill must be entered on the journal 
of each house, respectively. In case the President 
neither signs nor vetoes the bill, within ten days (Sun- 
days excepted) after it shall have been presented to 
him, it becomes a law without his signature, unless 
Congress has adjourned within the ten days, in which 
case it does not become a law."® 

Section 28. Impeachments. 

Under the Articles of Confederation much of the 
judicial powers belonging to the United States was 
vested in committees appointed by, and under the con- 
trol of, Congress.'^ Under the Constitution, however, 
no power of a judicial nature is vested in Congress 
except that of impeachment. The House of Repre- 
sentatives have "the sole power of impeachment,"** 
while to the senate is given "the sole power to try all 
impeachments." " The House of Representatives, thus 
acts in the capacity of a grand jury and the Senate 
in that of a trial jury. When the senators are trying 
an impeachment they are on oath or affirmation. In 
case the President of the United States is impeached 
the Chief Justice of the Supreme Court presides over 
the Senate instead of the Vice-President;" it being 
considered unwise to allow a person having such an 
interest in the conviction of the President to preside 
at his trial. 

* United States Constitution, Arti- " United States Constitution, Arti- 
cle I, Section 7. Clauses 2 and 3. cle I. Section 2, Clause 5. 

" Aitidee of Comederation, Arti- ^ United States Constitution, Arti- 
cle IX, 2nd and 3rd para- de I, Section 3, Clause 6. 

graphs. ^ I. 
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The Constitution further provides," "Judgment 
in case of impeachment shall not extend further than 
to removal from office, and disqualification to hold and 
enjoy any office of honor, trust, or profit under the 
United States; but the party convicted shall, neverthe- 
less, be liable and subject to indictment, trial, judg- 
ment, and punishment, according to law." The most 
famous impeachment has been that of President 
Andrew Johnson. 

Section 29. The Powers of Congress. 

The Government of the United States is one of 
del^ated powers. It rests upon the Constitution 
of the United States, and has only such powers as are 
therein granted to it. The grant of powers to Con- 
gress, the legislative department of the government, 
is contained in the eighth section of the first article of 
tiie Constitution. The powers thus granted are given 
only in their rough outline; the Constitution enumer- 
ates these powers but does not define them. The 
powers granted by the Constitution to Congress are 
the ma.7rimuTn which it can exercise. Congress, how- 
ever, is not compelled to use all the powers granted 
to it; it may entirely disregard certain of these powers, 
or may exercise them in part only. In general, when 
Congress fails to legislate on any subject over which 
they have been given jurisdiction, but the exercise of 
which has not been denied to the states, then the 
states may l^islate on the subject. 

It is not required that a power be expressly granted 
to Congress, it is sufficient if it be granted by implica- 
tion.* 

The eighth section of the first article contains 

*■ Umted States Constitution, Arti- ^ McCulloch vs. Marytand, 4 

de I, Section 3, Clause 7. Wheaton, 316. 
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eighteen clauses; each containing the grant of certain 
powers to Congress. These eighteen clauses will be 
taken up in order. 

Section '30. TAXATioijr. 

"The Congress shall have power— To lay and 
collect taxes, duties, imposts, and excises, to pay the 
debts and provide for the common defense and general 
welfare of the United States; but all duties, imposts, 
and excises, shall be uniform throughout the United 
States." 

This power of taxation is made the subject of a 
separate chapter in this book.*^ 

Section 31. Borrowing Money. 

(The Congress shall have power-)" To borrow 
money on the credit of the United States." This power 
to borrow money was one which had been given to 
Congress to the fullest extent by the Articles of Con- 
federation, and the same complete power to incur in- 
debtedness was given to Congress by the Constitution. 
Congress was given the power not only to borrow 
money directly, but also to assume indebtedness al- 
ready contracted by others, as was done by the first 
Congress when it assumed the debts of the different 
states contracted during the revolutionary war." The 
Constitution contains two pledges in relation to the 
payment of the public debts. The sixth article pro- 
vides that ''all debts contracted and engagements 
entered into before the adoption of this Constitution 
shall be as valid against the United States under this 

" See Chapter VI post. the provisionB of which was the 

" The assumption of these debts location of the Capitol of the 

was the result of a so-called "^ United Stales at its presenl 

''trade" put through Congress site. 

by Alexander Hamilton, one of 
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Constitution as under the Confederation." The four- 
teenth amendment declares that; ''The validity of the 
public debt of the United States, authorized by law, 
including debts incuired for payment of pensions and 
bounties for services in suppressing insurrection or 
rebellion shall not be questioned. But neither the 
United States nor any State shall assume or pay any 
debt or obligation incurred in aid of insurrection or 
rebellion against the United States, or any claim for 
the loss or emancipation of any slave, but all such debts, 
obUgations, and claims shall be held illegal and void/' 
Obligations and debts due by the United States 
cannot be taxed by the States.^ 

Section 32. Bills op CREDrr. 

An important and very difficult question is that 
as to whether Congress has the power to borrow money 
indirectly, by making paper money issued by itsetf 
legal tender. There has, perhaps, never been a more 
difficult question presented to our Supreme Court, or 
one upon which there are such good grounds for holding 
either position. It is a question which was left open by 
the framers of our Constitution. The firdt draft of the 
Constitution, (as reported by the Committee of Detail, 
August 6, 1787), contained among the powers granted 
to Congress, the power — "To borrow money, and emit 
bills on the credit of the United States.'' Ten days 
later the convention struck out the words, "and emit 
bills" by a vote of nine States to two.*® The Con- 
vention, however, did not then proceed and prohibit 
to the United States government, as they had prohi- 
bited to the State governments, the power to emit such 

"* See Chapter VI post. lina, South Carolina, Georgia, 

• New Han^hire. Maflsachusetts, yee-fl ^•■^ J*r«mr Uorvi&n/i 

Connecticut, Pennsylvania, no-2. 



New Han^hire. Massachusetts, yes^, New Jersey, Marj^and, 

Connecticut, Pennsylvania, 
Delaware, Virginia, North Caro- 



VoLn— 4 
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bills. The Convention thus left the matter in the posi- 
tion where the United States was neither given 
nor denied the right to emit bills of credits. Neither 
did the Constitution prohibit the United States govern- 
ment, as they did prohibit the State governments, from 
making anything but gold and silver coin a tender in 
payment of debts. The whole question was left open 
to be settled by the course of events. 

The subject was finally brought up for settlement by 
the Civil War and the laws passed during the war period 
by the United States government, making the paper 
currency issued by the United States a l^al tender in 
payment of debts. In the earUer cases which came 
before the Supreme Court,^* tenders had been made in 
paper currency for debts which according to the term 
of their contracts were payable in gold or silver coin 
"or in specie." 

In these cases it was held that the tenders were 
not sufficient as the contracts expressly stated in what 
kind of money payments should be made. 

The Constitutionality of these acts with regard to 
general debts was passed upon in the cases of Hepburn 
vs. Griswold," Knox vs. Lee and Parker vs. Davis,** 
commonly referred to as the L^al Tender Cases, and in 
Julliard vs. Greenman." 

In the case of Hepburn vs. Griswold the contract on 
which the debt was due, antedated the passage of the 
act making the paper currency a legal tender in pay- 
ment of debts. The decision in this case was against 
the constitutionality of this Act. Mr. Chief Justice 
Chase who delivered the opinion of the Court, took as 

« Bronson vs. Rodes, 7 Wallace, ^ 8 Wallace, 603. 

229; Butler vs. Horwitx, 7 «> 12 Wallace, 457. 

Wallace, 256; Bronson vs. «« 110U.a,421. 
Kimpton, 6 Wallace, 444. 
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the rule for determining whether an act of Congress 
could be supported as an exercise of implied power 
the statement laid down by Chief Justice Marshall in 
McCulloch vs. The State of Maryland; "Let the end be 
legitimate, let it be within the scope of the Constitution, 
and all means which are appropriate, which are plainly 
adapted to that end, which are not prohibited, but 
consistent with the spirit and letter of the Constitution, 
are Constitutional.'' Chief Justice Chase then pro- 
ceeded to argue for a distinction between those acts 
which were "appropriate" for carrying a granted power 
into execution and those which might in some slight 
d^ree promote an end within the scope of a general 
power. To include the latter within the implied powers 
of Congress would, he argued, be dangerous. 

Following is an extract from this decision : "Let us 
inquire, then, first, whether making bills of credit a legal 
tender to the extent indicated is consistent with the 
spirit of the Constitution. Among the great cardinal 
principles of that instrument, no one is more conspicu- 
ous or more venerable then the establishment of 
Justice. And what was intended by the establishment 
of Justice, in the minds of the people who ordained 
it, is happily not a matter of disputation. It is not left 
to interference nor conjecture, especially in its relations 
to contracts." It is then argued, that although there 
is no express prohibition to the United States as there 
is to the States against passing laws impairing the obli- 
gations of contracts, still by the general force and tenor 
of the Constitution they are prohibited from passing any 
such laws, except such as only impair them incidentally. 
The Legal Tender Act is held to impair the obligation of 
contracts and also to be in violation of the fifth 
amendment which provides that, "No person shall be 
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deprived of life, liberty, or property, without due 
process of law; nor shall private property be taken for 
pubUc use without just compensation/' 

Mr. Justice Miller delivered a dissenting opinion, 
in which Justice Swayne and Davis concurred. 

At the time of the aigument and decision in Hep- 
bum vs. Griswold, there were two vacancies in the 
Supreme Court. These two vacancies were filled upon 
the 7th of February, 1870, the same day upon which the 
decision of the Court in Hepburn vs. Griswold was ren- 
dered. This same question as to the Constitutionality 
of the L^al Tender Acts came up again before the Su- 
preme Court, with its increased membership, the 
following year in the cases of Ejiox vs. Lee and Parker 
vs. Davis.^ 

The result in these cases was a reversal of the deci- 
sion in Hepburn vs. Griswold** and a decision in favor 
of the Constitutionality of the Legal Tender Acts; such 
decision being based mainly on the ground of expedi- 
ency and pubUc necessity, and upheld as a proper and 
necessary war measure. 

In Juilliard vs. Greenman*' the right of Congress 
to make paper currency a legal tender was again 
upheld. The decision in this case is, however, much 
more decided and is placed on much broader groimds, 
and there is no attempt to excuse the exercise of this 
power as a war measure or on the ground of expediency ; 
the right is asserted to rest in Congress positively and 
at all times. The concluding paragraphs in this deci- 
sion are as follows : 

''Congress, as the l^islature of a sovereign nation, 
being expressly empowered by the Constitution to 
'lay and collect taxes, to pay the debts and provide for 

^ 12 WaDace, 457. ^ 110 U. a, 421 ; decided in 1884 

« 8 Wallace, 603. 
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the common defence and general welfare of the United 
States/ and to 'borrow money on the credit of the 
United States' and to 'coin money and regulate the 
value thereof and of foreign coin' and being clearly 
authorized as incidental to the exercise of these 
great powers^ to emit bills of credit, to charter national 
banks, and to provide a national currency for the whole 
people, in the form of coin, treasury notes, and national 
bank bills; and the power to make notes of the govem- 
ment a legal tender in payment of private debts being 
one of the powers belonging to the sovereignty in other 
civilized countries, and not expressly withheld from 
Congress by the Constitution; we are irresistibly 
impelled to the conclusion that the impressing upon the 
treasury notes of the United States, the quality of 
being a legal tender, in payment of private debts is an 
appropriate means, conductive and plainly adapted 
to the execution of the undoubted powers of Congress, 
consistent with the letter and spirit of the Constitution, 
and, therefore, within the meaning of that instrument 
necessary and proper for carrying into execution the 
powers vested by this constitution in the government 
of the United States." 

''Such being our conclusion in matter of law, the 
question whether at any particular time, in war or in 
peace, the exigency is such, by reason of unusual and 
pressing demands on the resources of the government, or 
of the inadequacy of the supply of gold and silver 
coined to furnish the currency needed for the use of the 
government and of the people, that it is, as a matter of 
fact, wise and expedient to resort to this means is a 
political question, to be determined by Congress when 
the question of exigency arises, and not a judicial 
question, to be afterwards passed upon by the Courts. 
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To quote once more, from the judgment in McCulloch 
vs. Maryland : 'Where the law is not prohibited, and is 
really calculated to effect any one of the objects 
intrusted to the government, to undertake here, to 
inquire into, the degree of its necessity would be to pass 
the Une which circumscribes the judicial department, 
and to thread on legislative ground^ 4 Wheat., 423. 
"It follows that the Acf of May 31st, 1878, c 146, 
is constitutional and valid; and that the Circuit Court 
rightly held that a tender in treasury notes reissued 
and kept in circulation, under that Act, was a tender 
of lawful money in payment of the defendant's debts 
to the plaintiflF." 

Section 33. Regulation op Commerce. 

(The Congress shall have power) — "To r^ulate 
Commerce with foreign nations, and among the several 
States, and with the Indian tribes." The regulation 
of Commerce is made the subject of Chapter VII of 
this work. 

Section 34. Naturalization. 

(The Congress shall have power) — "To establish 
a uniform rule of naturalization throughout the United 
States/' 

Naturalization is the conferring upon an alien of 
all the rights of citizenship upon his foreswearing his 
alliance to his former country, and assuming all the 
duties and responsibihties incident to the new citizen- 
ship. Naturalization is a recent institution. Under 
the English Common Law no foreigner could attain to 
the full rights of an English citizen; a foreigner could 
be made a denizen, which gave him certain qualified 
rights of citizenship, only by special Act of Parlia- 
ment.** The difficulties put in the way of the natur- 

^ BlAckstone, Book I. page 374; Book 11, ptges 249« 2d3. 
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alization of a new citizen by the colonies, by George 
III, was one of the grievances complained of in the 
Declaration of Independence. 

''That the power of naturalization is exclusively 
in Congress does not seem to be, and certainly ought 
not to be controverted,** and it would seem to be 
hardly consistent with this provision, to allow any one 
State, after the adoption of the Constitution, to ex- 
ercise a power which, if it operated at all, must operate 
beyond the territory of the State and compel other 
States to acknowledge as citizens those whom it might 
not be willing to receive."" 

A State may confer privil^es upon a person not 
a citizen of the United States, without making him a 
citizen of the United States, or giving him any privi- 
leges outside of the State itself; a State has no power 
by any law or regulation to confer upon anyone citizen- 
ship of the United States." A State, however, can 
confer upon a person not a citizen of the United States 
the right to vote in such State; there being a distinction 
between citizenship and the right to vote even for 
members of Congress or Presidential Electors, and the 
rights are not inseparable." An alien duly natural- 
ized under the rules of the United States can become 
a citizen of any State in which he may choose to ac- 
quire a domicile." A naturalized citizen becomes en- 
titled to all the privileges of a natural bom citizen; the 
Constitution does not authorize Congress to enlarge 
or abridge those rights." Members of the Indian 
tribes can be naturalized by Act of Congress." 

• J. C. D. Cbiroc vs. The Lessee of " Lane vs. Randall, 4 Dill, 425. 

A. P. Chiioc €t al., 2 Wheaton, ^ Gaasie vs. Ballon, 6 Peters, 761. 

259. ** Osbom vs. United States Bank, 9 

* License Cases, 5 Howard, 504. Wheaton, 736. 

« Scott vs. Sanford, 19 Howard, « Scott vs. Sanford, 19 Howard, 

393. 393. 
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Section 35. Bankruptcy. 

(The Congress shall have power) — "To establish 
uniform laws on the subject of Bankruptcy, throughout 
the United States." 

The power to pass laws on the subject of bank- 
ruptcy was one of those powers which was granted to 
the United States without being prohibited to the 
individual States. Nowhere in the Constitution is the 
passage of bankruptcy laws prohibited to the govern- 
ments of the several States; and the right to pass such 
laws (imder certain restrictions) has been freely exer- 
cised, except in those brief periods, during our history, 
when a National Bankruptcy Act has been in force. 
Most of the cases on this subject have arisen on the 
constitutionality of State bankruptcy laws."* The 
power of Congress over this subject is of the broadest 
possible extent; it is not limited to the passage of such 
laws as existed in England at the time of the adoption 
of our Constitution; Congress may pass acts relieving 
against debts contracted before the act was passed." 

Section 36. Coining Money — ^Weights and 
Measures. 

(The Congress shall have power) — "To coin money, 
regulate the value thereof, and of foreign coin, and fix 
the standard of weights and measures." 

The power to coin money and r^ulate the value 
thereof is made exclusive by the provisions in the tenth 
section of the first article, which provides, that no 
State shall coin money or make an3rthing but gold 
and silver coin a tender in payment of debts. Under 
the Articles of Confederation it was provided that, "The 

* For treatment of this point see " In re Klein, 1 Howard, 377. 

ObafiterL 
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Umted States in Congress assembled, should also have 
the sole and exclusive right and power of r^ulating 
the alloy and value of coin struck by their authority or 
by that of the respective States-" The States, how- 
ever, retained the power of coining money under that 
instrument. This power was taken from the States 
by the Constitution. "That, by the Constitution, the 
currency, so far as it is composed of gold or silver, is 
placed under the exclusive control of Congress is clear ; 
— ^A State cannot do that which the Federal Constitu- 
tion declares it shall not do. It cannot coin money. 
Here is an Act prohibited in terms so precise that they 
cannot be mistaken. They are susceptible of but one 
construction and it is certain that a State cannot in- 
corporate any number of individuals, and authorize 
them to coin money." "• 

Congress has in the past largely neglected the 
power given it to "fix the standard of weights and 
measures." It has never attempted to make a uni- 
form system of weights and measures obligatory. The 
furthest it has ever gone was to legalize the Metric 
System by an Act of July 28, 1866." 

(The Congress shall have power) — "To provide 
for the punishment of counterfeiting the securities and 
current coins of the United States." This clause is 
probably unnecessary. The power to coin money 
carries with it the power to protect such coinage by 
punishing its coimterfeiting. Especially would this 
be true imder the liberal interpretation to the implied 
powers of Congress given in McCulloch vs. Maryland, 
and since followed. Under this clause Congress has 
power to punish persons who bring into the United 

* Briscoe ei al. YB, Bank of Ken- what shall constitute i^pd 

tucky, 11 Peters, 257. tender is treated of in Section 

* The power of CongrsBB to declare 32 of this book. 
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States counterfeit money,^ and also those who counter- 
feit notes of a foreign bank.^* 

This clause does not prevent the States from pass- 
ing laws for the punishment of the crime of circulating 
counterfeit coin of the United States within the State; 
the two o£Fenses of counterfeiting coin, and passing 
counterfeit money, are essentially diflferent in their 
character.** 

Section 37. Post-Offices and Post- Roads. 

(Congress shall have power) — "To establish post- 
offices and post-roads." 

The words here used are very inadequate to ex- 
press the true meaning of this clause, and have always 
been given a very liberal interpretation. It has been 
said in relation to this clause : 'To create and r^ulate 
the entire postal system of the country is the evident 
intent."" 

"In carrying out this principal power the mail 
operations of the United States are regulated. Post- 
masters are appointed and their duties prescribed; 
mail contracts are made and carriers Qf mail regulated; 
provisions are made for the punishment of depreda- 
tions on the mails. These powers are incident to the 
main power."** 

Tliese powers are not confined to the instrumental- 
ities in use when the Constitution was adopted. Con- 
gress may establish telegraph lines.*^ Congress may 
also under this power regulate what may and what may 
not be carried through the mails.** It has been argued 

"^ United States vs. Marigold, 9 ** Sturtevents vs. City of Alton, 

Howard, 560. 3 McLean, 393. 

« United States vs. Arjova, 120 " Penseeola Jdegmph Co vs. 

U. 8. 479. western Union Tdegraph Co., 

« Fox vs. Ohio. 5 Howard, 410. « 66 Ez parte Jackson, 96 U. S., 

* Fomeroy, p. 264. 727. 
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that the power to establish post-roads only gave Con- 
gress the power to designate over what roads, already 
laid out, the mail should be carried; but it has been 
held that, under this clause, Congress has the power to 
provide for the construction of such roads as it may 
deem proper for the transportation of the mails and for 
keeping such roads in due repair .•^ Carriages carrying 
United States Mail are exempt from the payment of 
tolls on any toU roads.^' 

The most extreme application of the power con- 
ferred by this section arose in 1894, when the protection 
of the mails was taken to justify sending troops into 
the State of Illinois to put down a riot, although such 
troops had not been requested either by the Legislative 
or Executive department of the State government.** 

Section 38. Patents and Copyrights. 

(The Congress shall have power) — "To promote 
the progress of science and useful arts, by securing for 
limited times to authors and inventors the exclusive 
right to their respective writings and discoveries." 

The right of authors and inventors to protection 
for their writings and discoveries depends entirely upon 
the statutes of the United States passed under the 
authority of this clause. There was no common law 
rights in patents and copyrights in England, and there 
is not in the United States.'® '* The patents, and copy- 
rights granted by the United States should be so construed 
as to do justice to the holders of such patents and copy- 
rights, and to fairly carry out the contract entered 
into by the government when it issued such patents 

^ Wheeling Bridge Case, 16 How- ^ Wheaton et ala. vs. Peter et ala., 
ard,421. 8 Peters, 591. 

* Searight vs. Stakes, 3 Howard, '' The United States, as such, has 
15 1 . no common law. 

•> See in re Debs, 158 U. S., 564. 
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and copyrights.^ It is for Congress to say when, for 
what length of time, and under what circumstances 
patents and copyrights shall be issued. Congress has 
given a very wide scope to the copyright. All kinds 
of printed matter, together with maps, charts, pictures, 
prints, statutes, models, and photographs may be pro- 
tected. For example, it has been that Congress may 
provide for copyxights on photographs as works of 
art or science as far as they are representatives of 
original intellectual conceptions of the author.^ 

The power of the United States to legislate on 
patents and copyrights is absolute.'^ It may be ex- 
ercised either by general or special acts.'* Such laws 
can have no extra-territorial e£Fect. "The right of 
property which a patentee has in his invention and his 
right to its exclusive use, is derived altogether from 
the statutory provisions; and this Court has always 
held that an inventor has no right of property in his 
own invention, upon which he can maintain a suit, 
unless he obtains a patent for it, according to the Acts 
of Congress; and that his rights are to be regulated and 
measured by these laws, and cannot go beyond them. 

^^ut these Acts of Congress do not, and were not 
intended to operate beyond the limits of the United 
States; and as the patentees' right of property and ex- 
clusive use is derived from them, they cannot extend 
beyond the limits to which the law is confined."^ 

The right secured to authors and inventors by 
patents and copyrights is that of protection against their 
unauthorized use by others, but this does not carry 

** Grant ei al. vs. Raymond, 6 ^' Bloomer vs. Stoll^, 5 McLean, 
Peten,216. 168; Blancbard vb. Sprague, 

" Blanohard vs. Sprague, 2 Story, 2 Story, 164. 

164. ^ Brown vs. Duchesne, 19 Howwd 

* lithopaphic Oompaay, vs. Sar- 183. 

017, 111 U. 8.,^. 
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with it any unlimited and unrefitricted right on the 
part of. the inventor himself to use his own invention. 
Such right is subservient to the police power of the 
United States and of the individual States.^ 

This clause gives no power to l^islate on the sub- 
ject of trademarks.^ Such power as the United States 
may have over trademarks arises out of their power 
to regulate commerce, and is restricted in its applica- 
tion to interstate commerce. 

Section 39. EsTABLism^ENT of Inferior Federal 

Tribunals. 

(The Congress shall have power) — "To constitute 
tribunals inferior to the Supreme Courts.'' 

This power will be considered in Chapter V on 
the Judicial Department. 

Section 40. Piracies and Offences Against The 
Law of Nations. 

(The Congress shall have power) — "To define 
and punish piracies and felonies committed on the high 
seas and offenses against the law of nations.'' 

Congress has never attempted to give any new 
definition of these terms as used in International Law. 
Any robbery on the high seas is piracy both by Inter- 
national Law and by Act of Congress.^ The high seas 
include all waters not within the territorial control ol 
some particular country. It has been decided that the 
Great Lakes are high seas.*® Navigable rivers in other 
countries as are not, however, so included.®* 

" Patterson V8. Kentucky, 97 U.S., "United States vs. Smith, 6 

501. Wheaton, 153; United States 

" United States vs. Steffens, United vs. Palmer, 3 Wheaton, 6 10. 

States vs. Witterman; and ** United States vs. Rodgers, 150 

United States vs. Johnson etcd., U. S., 249. 

100 U.S. » United States vs. Wiltberger, 3 

Wheaton, 76. 
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Section 41. Declaration op War. Letters op 
Marque and Reprisal. 

(The Congress shall have power) — "To declare 
war, grant letters of marque and reprisal, and make 
rules concerning captures on land and water." 

The exclusive power to declare war is vested in 
Congress; except that the States may engage in war, 
even without the consent of Congress, when actually at- 
tacked, or in such eminent danger as will not admit of 
delay. War is "that state in which a nation prosecutes 
its right by force."" It is not necessarily begun by a 
formal declaration of war." The power to declare 
war carries with it, the power to pass all laws necessary 
for the carrying on of war, and to prosecute the war 
by all means recognized as legitimate by the rules of 
International Law.*^ In cases of war with uncivilized 
nations a country is not bound by the rules of Inter- 
national Law. 

Congress has the same power, and can resort to the 
same methods in the case of a civil war as in the 
case of a war with a foreign power." The power to 
declare and carry on war carries with it the power to 
acquire territory by conquest." The enumeration of 
the powers to grant letters of marque and reprisal, and 
to make rules for the government and regulation of the 
land and naval forces, is unnecessary as these powers are 
included in the grant of power contained in the first part 
of the clause. Under the Constitution the power to grant 
letters of marque and reprisal is exclusively in the 

** The Prize Cases, 2 Black, 635; Smith, 13 Wallace, 604. The 

Ba8V8.Tiiig7,4Dalla8,37;Tal- Legal Tender Gases, 12 Wal- 

bot vs. Seeman, 1 Cranch, 28. lace, 457. 

" The Prize Cases, 2 Black, 635. "Tyler vs. Defrees, 11 Wallace, 

•• Tyler vs. Defrees, 11 Wallace, 331; The Prize Ca«s, 2 Black, 

331; The Prize Gases, 2 Black, 635. 

635; Miller vs. United States, " Insurance Go., vs. 336 Bales of 

11 Wallace, 305; Dooley vs. Cotton, 1 Peters, 511. 
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United States, the power being expressly denied to the 
States; under the Articles of Confederation the States 
had this power under certain restrictions.*^ 

The power to make rules concerning captures on 
land and sea includes the cases both of captures on the 
high seas and in territorial waters." 

Section 42. The Army and Navy. 

(The Congress shall have power) — 'To raise and 
support armies, but no appropriation of money to that 
use shall be for a longer time than two years.'' 

The power to raise and support armies follows as 
a necessary incident to the power to declare war. "The 
Federal power has a right to declare and prosecute wars, 
and, as a necessary incident, to raise and transport 
troops."®* Such armies may be raised by draft and 
any able-bodied man may be compelled to serve. 

The limitations of the period of appropriation for 
the army to two years was the result of the old Anglo- 
Saxon fear of standing armies. In England it was 
customary to pass annual appropriations for the army 
and also annual Military bills for the purpose of pre- 
venting the executive from being able to build up a 
strong standing army independent of the control of 
the Parliament.*® 

The control of the army is entirely in the hands of 
the Federal Government, and the executive or judicial 
authority of any State will not be allowed to interfere 
with it in any way.** 

" See Artides of Cknifederation, allowed appropriations to be 

Article VI. made for the army for so long a 

" Brown vs. United States, 8 period as two years, was one of 

Cranch, 153; La Mar vs. Brown the points urged against its 

92 U. S., 187. adoption in the State constitu- 

* Orandall vs. Nevada, 6 Wallace, tional conventions. 

36. *' Tarble's Oase, 13 Wallace, 393. 

* The fact that the Constitution 
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(The GoDgress shall have power) — "To provide 
and maintain a navy/' The jealousy against the army 
during the Eighteenth century, both here and in Eng- 
land, did not extend to the navy, and no restriction as 
to the length of the appropriations is inserted. This 
clause gives to Congress the same general control over 
the navy that the twelfth clause did over the army. 
Under this clause it has been held that Congress had 
the power to establish a Naval Academy." 

(The Congress shall have power) — "To make 
rules for the government and regulation of the land and 
naval forces." This clause is not strictly necessary. 
Under this clause Congress may provide for the trial 
and punishment of military and naval o£Fenders. 

Section 43. The Milhia. 

(The Congress shall have power) — "To provide 
for calling forth the militia to execute the laws of the 
Union, suppress insiurection and repel invasions.'' 

The power to call forth the militia has been vested 
by Congress in the President. It is within his discre- 
tion to decide when such action is necessary and proper, 
and his decision in this matter is not subject to review 
by the judicial department of either the United States 
or of any individual States.*' 

The militia may be called out by the President for 
the purpose of upholding the Government as the "lawful 
government of the State" recognized by the President.** 
In calling out the militia of a state the President may 
give his orders to the Governor of the State or to any 
officer he may decide on.** 

(The Congress shall have power — ) "To provide 
for organizing, arming and discipling the militia, and 

** United States vs. Bevans, 3 ** Luther vs. Borden, 7 Howard, 1. 

Wheaton, 336. ^ Houston vs. Moore, 5 Wfaeaton, 1. 

* Martin vs. MoUi 12 Wheaton, 19. 
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for governing such part of them ae may be employed 
in the service of the United States, reserving to the 
States respectively, the appointment of the officers, 
and the authority of training the militia according to 
the discipline prescribed by Congress/' 

The object of this dause is to secure a certain 
decree of uniformity and national control, in times of 
necessity, among the militia of all the States, while 
reserving to the States their ordinary management and 
control.** 

Section 44. Seat of Government of the Unttbd 

States. 

(The Ck)ngress shall have power) — 'To exercise 
exclusive l^islation in all cases whatsoever, over such 
district (not exceeding ten miles square) as may, by 
cession of particular States and the acceptance of 
Congress, become the seat of Government of the United 
States, and to exercise like authority over all places 
purchased by the consent of the l^islature of the States 
in which the same shall be, for the erection of forts, 
magazines, arsenals, dock yards and other needful 
buildings/' 

The sovereign power over the District of Columbia 
is lodged in the national government;^ which cannot 
divest itself of it. Congress may make the District of 
Columbia, or any part of it, a body corporate, but can 
only confer on it municipal powers,** 

An inhabitant of the District of Columbia, who 
makes it his domicile, is not a citizen of any State.** 

The deprivations of the citizens of the District 
of Columbia of all political rights is contrary to the 

* Houston V8. Moore, 5 WheaUm,!. " PoDaid vs. Homo, 3 Howard, 

" Met. R. R. Co., VB. District of 212. 

Cohimbta, 132 U.S., 1. «• CSaed vs. MeDooald, 16 Blatch. 

150. 

Vol. II— 6. 
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principles of our Government, but is upheld by a neces- 
sary exception,^** 

Section 45. Implied Powers of Congress. 

(The Congress shall have power) — 'To make all 
laws which shall be necessary and proper for carrying 
into execution the foregoing po wers, and all other powers 
vested by this Constitution in the Government of the 
United States, or in any department or officer thereof.'' 

This clause is direct authority for the exercise of 
all necessary implied powers.^®^ It must be taken as a 
grant of powers and not as a restriction/^ 

In the case of McCuUoch vs. Maryland, a broad 
and Uberal interpretation was given to this clause, 
which interpretation has since been followed with far 
reaching e£Fects on the history of the country. This 
decision was in part as follows: 

''The result of the most careful and attentive 
consideration bestowed upon this clause, is, that if 
it does not enlarge, it cannot be construed to restrain 
the powers of Congress, or to impair the right of the 
legislature to exercise its best judgment in the selection 
of measures, to carry into execution the Constitutional 
powers of a government. If no other motive for its 
insertion can be suggested, a sufficient one is found in 
the desire to remove all doubts respecting the right 
to l^islate on that vast mass of incidental powers 
which must be involved in the Constitution if that 
instrument be not a splendid bauble. 

"We admit, as all must admit, that the powers of 
the Government are limited, and that its limits are not 

^ Lougborough vs. Blake, 6 States vs. Fisher, 2 Cranch, 

WEeaton, 317. 358: United States vs. Bfari- 

^ McCulloch vs. Maiyland, 4 gda. 9 Howard. 

Wheaton, 316; Andenon vs. ** IfeCullooh vs. Maiyland, 4 

Dunn, 6 Wheaton, 204; United Wheaton, 316 
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to be transcended. But we think the sound construc- 
tion on the Constitution must allow to the National 
Legislature that discretion, with respect to the means 
by which the powers it confers are to be carried into 
execution, which will enable that body to perform the 
high duties assigned by it, in the manner most bene- 
ficial to the people. Let the end be legitimate, let it be 
within the scope of the Constitution, and all means 
which are appropriate, which are plainly adapted to 
that end, which are not prohibited, but consistent 
with the letter and spirit of the Constitution, are Con- 
stitutional.'' 

The following quotation from Story's Coiimien- 
taries is cited with approval by the Supreme Court. 
"Whenever a question arises concerning the constitu- 
tionality of a particular power, the first question is 
whether the power is expressed in the Constitution. 
If it be, the question is decided. If it be not expressed 
the next question is, is it properly an incident to an 
expressed power and necessary to its execution? If it 
be, then it may be exercised by Congress. If not. Con- 
gress cannot exercise it."*®" 

Within its legitimate scope Congress can determine 
what is necessary and proper.*^ The existence of a 
power in Congress need not necessarily be implied 
from some particular single power granted to Congress; 
it may be implied from the result of a combination of 
several.**^ 

Section 46. Powers Denied to Congress. 

As has been already stated in this work the United 
States government is solely the creature of the United 

"* In United States vs. Harris, 106 ^ Legal Tender Gases, 12 Wallace, 

U.S., 624. 457. 

"• Ex parte CurtU, 106, U. S., 371. 
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States GoDstitution and can possess no powers not 
granted to it in this instrument. It would, therefore, 
at first seem that it would be entirely unnecessary for 
the Constitution to contain any restrictions upon the 
power either of the United States government or any 
of its departments; such government having no powers 
outside of the grants made by this very instrument. 
The grants of power made by the Constitution, however, 
are contained in broad general terms and the restrictions 
of the Constitution are necessary as exceptions to the 
general powers elsewhere granted. The prohibitions 
of the Constitution are mainly restrictions on the power 
of Congress, but all the departments of the government 
are bound thereby. These prohibitions are contained 
in the ninth section of the first article of the Constitu- 
tion and in the amendments. Every amendment except 
the twelfth is to a greater or less extent a limitation of 
the powers of the United States government. 

The ninth section of the first article of the Consti- 
tution consists of an enumeration of powers denied to 
Congress. The powers thus denied being as follows: 

Clause 1 : ^'The migration or importation of such 
persons as any of the States now existing shall think 
proper to admit shall not be prohibited by Congress 
prior to the year one thousand eight hundred and eight, 
but a tax or duty may be imposed on such importation, 
not exceeding ten dollars for each person.^' 

Tliis clause was inserted in the third great com- 
promise in the Constitutional convention, as a con- 
cession to the States of North and South Carolina and 
Georgia, its object being to allow these States to con- 
tinue the slave trade for twenty years.*®* There never 
has been any doubt or dispute that this provision related 

^ Scott vs. Sanford, 10 Howard, 393. 
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only to persons of the African race. The words 
"migration" and "importation" referred to the different 
conditions of the race as r^ards freedom and slavery. 
When the free black man came he migrated; when the 
slave came he was imported. Free human beings are 
not articles of import.'^ This restriction has not 
been in force for nearly a centmy . 

Clause 2 : "The privil^e of the writ of Habeas Cor- 
pus shall not be suspended, unless when in cases of 
rebellion or invasion the public safety may require it." 

This clause forms part of the Bill of Rights and 
will be taken up in Chapter VIII. 

Clause 3 : "No bill of attainder or ex post facto law 
shall be passed." 

This clause aJso forms part of the Bill of Rights and 
will be considered in Chapter VIII. 

Clause 4: "No capitation, or other direct tax 
shall be laid, unless in proportion to the census or 
eniuneration hereinbefore directed to be taken." 

This clause will be taken up in Chapter VI in the 
discussion of the powers of taxation belonging to 
Congress. 

Clause 5: "No tax or duty shall be laid on articles 
exported from any State." 

This clause will also be taken up in Chapter VI. 

Clause 6: "No preference shall be given by any 
r^ulation of Commerce or revenue to the ports of one 
State over those of another, nor shall vessels bound to, 
or from, one state, be obliged to enter, clear, or pay 
duties in another." 

This clause is a limitation upon the powers of Con- 
gress in relation to the regulation of Conmierce, and is 

"* Pec^le vs. Compagnie Transatlimtiqiie, 107 U. S., fiO. 
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inserted to prevent dkcrimination between the States/^ 
It was the result of the extreme jealousy existing be- 
tween the different States at the time of the adoption 
of the Constitution. 

Clause 7: ''No money shall be drawn from the 
Treasury but in consequence of appropriations made 
by law; and a regular statement and account of the 
receipts and expenditures of all public money shall be 
published from time to time.'' 

This clause is a restriction upon the power of the 
executive department rather than upon the legislative; 
its effect is to secure complete control for Congress, 
over the finances of the Country; it was the complete 
victory in this country for a principle which had been 
finally secured in England after a controversy lasting 
for centuries. 

Clause 8: ''No title of nobility shall be granted by 
the United States; and no person holding any office 
of profit or trust imder them shall, without the con- 
sent of the Congress, accept of any present, emolument, 
office or title of any kind whatsoever, from any King, 
Prince or foreign State." 

Titles of nobility were considered entirely out of 
place in a republic and were therefore prohibited. The 
provision against any person holding any public office, 
imder the United States, accepting, without the consent 
of Congress, any present, emolument, office or title from 
any King, Prince or foreign State, was inserted to 
prevent any foreign power from acquiring any influence 
in the government of this country, through her control 
over certain public officials. 

Article V of the Constitution provided that the 

"* 106 Paasengers Gases, 7 Howard, Pennsylvania vs. Wheeling 

285; Cooper vs. Board of Bridge Co., 18 Howard, 421. 

Wardens, 12 Howard, 299; 
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fint and fourth clauses of the section could not be 
amended prior to the year 1808. 

The greatest restrictions upon the powers of Con- 
gress are those contained in what is known as the Bill 
of Rights. Besides the second and third clauses of the 
ninth section of the first article, the Bill of Rights in- 
dudes most of the provisions contained in the Amend- 
ments. The Bill of Rights is the subject of Chapter 
VIII of this Book. 



Chapter IV. 
THE EXECUTIVE DEPARTMENT. 

Section 47. In General. 

There was no executive department in the govern- 
ment of the United States, under the Articles of Con- 
federation. The President of Congress was merely 
the presiding officer of that body, and all executive 
business was carried on throu^ committees appointed 
by and under the control of Congress. There was 
under this form of government no division of powers 
among distinct departments; whatever power the Na- 
tional government possessed, at this period, was cen- 
tered in Congress.^ 

The threefold division of powers among the legis- 
lative, executive and judicial departments, however, 
was to be f oimd in the Constitutions of all the thirteen 
States. In eleven of the States the executive power 
was vested in a single officer, in the other two in an 
executive coimcil.' 

In England, at this time, the change was just be- 
ing completed by which the executive authority passed 
from the King to a Ministry responsible, no longer to 
the King, but to Parliament and primarily to the House 
of Commons. This change, the result of which was to 
laigely do away with the division of power among sepa- 
rate departments and make the House of Commons prac- 
tically supreme, was not yet appreciated by American 

" Artldei of Oonfederation, Article tive ooundl initead of a Gov- 

DL emor were Peniuiylvuila and 

* Tha two Stotee having an exeou- Delaware. 
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students and statesmen. These still looked at the 
form, rather than the substance of the English govern- 
ment, and to them this government still appeared to be 
one, where the powers of government was divided 
among distinct and independent departments. 

The whole experience and training of the f ramers 
of the United States Constitution thus were such as to 
lead them towards a government with sharply defined 
legislative, executive and judicial departments. Such 
were the governments of their States, and such as it 
seemed to them, was the government of England. 
Such a division, it is true, had not existed under the 
Articles of C!onf ederation, but the Articles of C!onf eder- 
ation had proved a failure, and was not an instrument 
after which the new structure of government could 
wisely be modeled. 

Section 48. The President. 

The Constitutional Convention finally determined 
to vest the Executive power of the new government in 
a single person to be known as the President of the 
United States,* to hold office during the term of four 
years. The Constitution also provides for a Vice-Pres- 
ident to be elected for the same term. No restrictions 
are placed upon the eligibility of either officer for 
re-election. 

Section 49. Election op the President 
AND Vice-President. 

The question as to the method to be used in the 
election of a President was debated by the Convention 
for a number of days before it finally was settled. 
Among the various methods proposed were elections 
by the people; by the executives of the di£ferent states, 

* See GhApter X in the Subject of Legal Hietoiy. 
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the executive of each state having one vote; by the ex- 
ecutives of the different states, the executive of each 
having a vote proportionate to the population of the 
State; by Congress; by the Senate; and by Presidential 
electors. This last method, which was finally adopted, 
was suggested by the method used to elect State Sen- 
ators in Maryland. The provision contained in the 
C!onstitution as finally adopted is aa follows: 

'^The Executive power shall be vested in a Presi- 
dent of the United States of America. He shall hold 
his office during the term of four years and, together 
with the Vice-President chosen for the same temii be 
elected as follows : 

''Each State shall appoint, in such manner aa the 
L^islature thereof shall direct, a number of electors, 
equal to the whole number of senators and representa- 
tives to which the State may be entitled in the Con- 
gress; but no senator or representative, or person 
holding an office or trust or profit imder the United 
States, shall be appointed as elector. 

''The electors shall meet in their respective 
states, and vote by ballot for two persons, of whom 
one at least shall not be an inhabitant of the same 
state with themselves. And they shall make a list of 
all persons voted for, and of the number of votes for 
each, which list they shall sign and certify, and trans- 
mit sealed to the seat of government of the United 
States, directed to the President of the Senate. The 
President of the Senate, shall, in the presence of the 
Senate and the House of Representatives, open the 
certificates, and the votes shall then be coimted. The 
person having the greatest number of votes shall be 
President, if such number be the majority of the whole 
number of electors appointed, and if ^ere be more 
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than one who have such majority, and have an equal 
number of votes, then the house of representatives 
shall immediately choose by ballot one of them for 
President; and if no person have a majority, then from 
the five highest on the list the said House shall in 
like manner choose the President. But, in choosing 
the President, the votes shall be taken by States, the 
representatives from each State having one vote; a 
quorum for this purpose shall consist of a member or 
members from two-thirds of the States, and a majority 
of all the States shall be necessary to a choice. In 
every case, after the choice of President, the person 
having the greatest number of votes of the electors 
shall be the Vice-President. But if there should re- 
main two or more who have equal votes, the Senate 
shall choose from them by ballot the Vice-President. 

''The Congress may determine the time of choosing 
the electors, and the day on which they shall give their 
votes, which day shall be the same day throughout the 
United States."* 

No other part of the Constitution has worked in 
a manner so foreign to the expectation of the f ramers 
of the Constitution, as has this one. The intention of 
the f ramers of the Constitution was to have the Presi- 
dent elected only indirectly by the people; the people 
were to elect the Presidential electors, men of character 
and standing in the community, who were then, on 
their own judgment to elect the President. As a mat- 
ter of fact, the people from the start took upon them- 
selves the power of choosing their President. By the 
third election, that of 1796, regular party candidates 
were in the field and the Presidential electors were re- 
duced to mere figureheads. Since this time these elect- 

« United States Coiutitution, Article II, SecUon 1. 
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on have merely registered the dictates of the National 
Convention of the political party, by which they were 
nominated. This unbroken custom, by which electors 
are obliged to vote for the candidates of their party, 
is the nearest approach in our institutions to anything 
corresponding to the so-called conventions of the Eng- 
lish constitution. 

One serious defect in the method of electing the 
President and Vice-President early manifested itself. 
As each elector voted for two men for the office of the 
President and as each party had two candidates (one 
of whom they intended for Vice-President) it was soon 
seen that the natural result of the electors voting their 
straight party ticket would be a tie vote for the 
position of President. This was what actually occurred 
in 1800 and resulted in the long contest in the House 
of Representatives between Jefferson and Burr. To 
remedy this defect the twelfth amendment was sub- 
mitted to the States in 1803 and adopted in 1804. By 
this amendment provision was made for separate bal- 
loting for President and Vice-President. The twelfth 

amendment is as follows: 

• 

''The electors shall meet in their respective States, 
and vote by ballot, for President and Vice-President, 
one of whom, at least, shall not be an inhabitant of 
the same State with themselves; they shall name in 
their ballots, the person voted for President and in 
distinct ballots the person voted fpr as Vice-President; 
and they shall make distinct lists of all persons voted for 
as President and of all persons voted for as Vice-Presi- 
dent, and of the number of votes for each ; which lists they 
shall sign and certify and transmit sealed to the seat of 
the government of the United States, directed to the 
President of the Senate. The President of the Senate, 
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shall in the presence of the Senate and House of Bepre- 
sentativesy open all the certificates, and the votes shall 
then be counted; the person having the greatest num- 
ber of votes for President shall be the President, if such 
number be a majority of the whole number of electors 
appointed; and if no person have such majority, then 
from the persons having the highest numbers, not 
exceeding three, on the list of those voted for as Presi- 
dents, the House of Representatives, shall choose 
immediately, by ballot, the President. But in choosing 
the President, the votes shall be taken by States, the 
representation of each State having one vote; a quorum 
for this purpose shall consist of a member or members 
from two-thirds of the States, and a majority of all the 
States shall be necessaiy to a choice. And if the House 
of Representatives shall not choose a President when- 
ever the right of choice shall devolve upon them before 
the fourth day of March next following, then the Vice- 
President shall act as President as in the case of death 
or other Constitutional disability of the President. 

^'The person having the greatest number of votes 
as Vice-President, shall be the Vice-President, if such 
number be a majority of the whole number of electors 
appointed ; and if no person have a majority, then from 
the two highest numbers on the list, the Senate shall 
choose the Vice-President; a quorum for the purpose 
shall consist of two-thirds of the whole number of 
Senators, and a majority of the whole number shall be 
necessaiy to a choice. 

'^ut no person constitutionally ineligible to the 
office of President, shall be eligible to that of Vice- 
President of the United States.'' 

Presidential electors have, in the past, been chosen 
in many different wayB, three methods in particular hav- 
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ing been common in the earlier days of the Republic; 
by State L^islatmw, by the people voting by districtSi 
and by the people by general vote of the State. Since 
1832 they have been miiformly chosen in the last 
named manneri except that in South Carolina they 
were chosen by the L^islature until after the Civil 
War, and in Michigan they were chosen by districts in 
the election of 1892. The manner of choosing these 
electors is entirely in the hands of the different States, 
and is not subject to the revision or control of the gen- 
eral government. Congress, however, may determine 
the time of choosing the electors, and the day on which 
they shall give their votes, which day shall be the same 
throughout the United States. 
Section 50. Qualifications, Compensation and 
Oath of Office. 
No person except a natural bom citizen, or a 
citizen of the United States at the time of the adoption 
of the Constitution is eligible to the office of the Presi- 
dent.^ The second alternative was inserted largely 
for the purpose of making Alexander Hamilton eligible 
for this office. What is meant by a natural bom citizen 
is partly defined by the clause in the fourteenth 
amendment, which provides that, ''All persons bom or 
naturalized in the United States, and subject to the 
jurisdiction thereof, are citizens of the United States 
and of the State wherein they reside.^' The Clause, 
''and subject to the jurisdiction thereof, *' excludes 
from the operation of this rule the children bom in this 
country to the ambassadors or other public ministers 
of foreign coimtries. Children bom abroad of parents 
who are citizens of the United States are entitled to 
United States citizenship, if they choose to claim it. A 
President must also be thirty-five years of age and 

' United States Constitution, Article II, Section 1, CLause 5. 
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have been fourteen years a resident within the United 
States.^ The required qualifications are the same for 
Vice-President as for the Presidents 

The Constitution provides that the President, 
shalli at stated times^ receive for his service, a com- 
pensation which shall neither be increased or dimin- 
ished during the period for which he may have been 
elected, and he shall not receive within that period any 
other emolument from the United States, or any of 
them/ This clause has no application to the case 
where after a President has been re-elected, but before 
he has entered upon his new term, the salary of the 
President has been increased to take effect from the 
conmiencement of the new term.* 

The following oath of office is prescribed for the 
President: ''I do solemnly swear (or affirm) that I 
will faithfully execute the office of President of the 
United States, and will to the best of my ability, pre- 
serve, protect and defend the Constitution of the United 
States/ '^* In the sixth article it is provided that: 

"The senators and representatives before men- 
tioned, and the members of the several state legisla- 
tures, and all executive and judicial officers, both of 
the United States and of the several States, shall be 
bound by oath or affirmation, to support the Constitu- 
tion; but no religious test shall be required as a quali- 
fication to any office or public trust imder the United 
States/' 

Section 61. Succession to the Presidency. 

In case of the removal of the President from office, 
or of his death, resignation, or inability to discharge 

* Id. • This WM done in 1873. 

' Twelfth Amflndmwit , Ust Sen- >• United Stfttee Cbnstitution, Aiti- 

tenoe. ^ , . . de 11, Section 2, OaiMe 8. 

* United SUtee Gonrtitation, Arti- 

cle II. Section 1, OUiue 7. 
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the powers and duties of the said office, the same de- 
volves upon the Vice-President, and Congress has the 
power to provide by law for the succession to the 
Presidency in case of the removal, death, resignation, 
or inability both of the President and the Vice-Presi- 
dent.^^ Congress has twice legislated on this subject; 
the first law vested the succession first in the President 
pro tempore of the Senate, and then in the Speaker of 
the House. The present law, passed in 1887, provides 
for the succession to the Presidency of those members 
of the Cabinet who possess the necessary qualifications, 
in the following order: Secretary of State, Secretary 
of the Treasury, Secretary of War, Attorney General, 
Secretary of the Navy, Secretary of the Interior, Post- 
Master General. 

The Vice-President has never assumed the powers 
and duties of the President on account of the Presi- 
dent's '^inability to discharge the powers and duties 
of the said office, '^ and the question when he would be 
authorized to perform such duties and powers under 
this clause is still one of the undetermined problems 
of the Constitution. 

SeGTIGN 52. POWEES AND DUTIES OP THE PRESIDENT. 

''The President shall be conunander-in-chief of 
the army and navy of the United States, and of the 
militia of the several States.' '" Although the Presi- 
dent is made the conmoiander-in-chief of the army and 
navy, he must, nevertheless, exercise the powers and 
duties of this office in accordance with the rules pre- 
scribed by Congress for the government and regulation 
of the land and naval forces. If the President in issu- 
ing orders as commander-in-chief exceeds the authority 

s> United State Oonstitutioii, Art!- ^ United States Constitution, Arti- 

cle U, Section 2, CSaute 6. de II, Section 2, Oauae 1. 

YeLO-a 
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belonging to the office under the principles of Inter- 
national Law or the Acts of Congress^ his order is no 
defense to those acting under them.^* 

The power of the President as commander-in-chief 
is, however, very broad. He may direct the move- 
ments of forces ;^^ or establish rules and regulations for 
the army and navy on points on which Congress has 
not l^islated;^' or form temporary military govern- 
ments in foreign territory occupied by the United 
States armies;^* or establish provisional courts in 
territory occupied by armies of the United States.^^ 

The President has been vested by C!ongress with 
the power of calling out the militia,^* and his decision 
as to the propriety and necessity of such act is con- 
clusive on the judicial branches of the government/* 

''He may require the opinion, in writing, of the 
principal officer in each executive department, upon 
any subject relating to the duties of their respective 
offices, and he shall have power to grant reprieves and 
pardons for offenses against the United States except 
in cases of impeachment/^*' The pardoning power, as 
to offenses against the United States Government is 
vested absolutely in the President by the Constitution, 
and such power cannot be regulated or restricted, 
either directly or indirectly, by Congress/* 

The meaning of the word pardon here used, is to 
be taken, as that which the word had in the English 
law. ''As this power had been exercised from time 
immemorial by the executive of that nation whose 

>* Little V8.BarTeme, 2 Granch, 170. » United States vb. GniikshaDk, 

>« fleming vb. Page, Howaid, 603. 02 U. 8., 542. 

*^ United States vs. Eliaon, 16 » United States Constitution, Arti- 

Peters, 201. de II, Section 2, Qaute 1. 

^ Cross vs. Harrison, 16 Howard, « United SUtee vs. Klien, 13 Wal- 

164. laoe,128; Ex parte Qailand, 4 

"v The Qrapeshot, Wallace, 120. Wallace, 310. 
» Martin vs. Mott, 12 Wbeaton, 10 
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language b our language, and to whose judicial institu- 
tions ours bears a close resemblance; we adopt their 
principles regarding the operation and effect of a par- 
don and look into their books for the rules prescribing 
the manner in which it is to be used by the person who 
would avail himself of it. A pardon is an act of grace 
proceeding from the power intrusted with the execu- 
tion of the laws, which exempts the individual on 
whom it is bestowed from the punishment the law 
inflicts for a crime he has committed.'' " 

The effect of a full pardon is to blot out the offense ; 
the party pardoned cannot be further punished for the 
pardoned offense or any other offense incident thereto; 
he is restored to the full rights of citizenship; he is not 
liable for any penalty due to the United States; and he 
is entitled to the return of all confiscated property in 
the possession of the United States government.^ 

The President can annex conditions to a pardon, 
and when they are complied with the pardon becomes 
effective." Under this power the President can com- 
mute the pimishment, but he cannot substitute punish- 
ment of a different character.* The power to pardon 
includes the power to issue an amnesty,* but Congress 
also has the power to pass a general anmesty law. 

''And he, (the President) shall nominate, and by 
and with the advice of the Senate, shall appoint am- 
bassadors, other public ministers and consuls, judges 
of the Supreme Court, and all other officers of the 
United States, whose appointments are not otherwise 
herein provided for, and which shall be established by 
law; but the Congress may, by law, vest the appoint- 
ment of such inferior officers as they think proper, in 

■ Ghief Jufltiee Manhall in United *^ United States vs. Elien, 13 Wal- 

SUtee V8. WilBon, 7 Peten, 150. laoe, 128. 

* United States vs. Harris, I Abb. " Ex parte Wells, 18 Howard, 307. 

110, 26 Fed. Cos. 15, 312. » United States vs. Klien, 13 Wal- 

lace, 128. 
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the President alone, in the courts of the law, or in the 
heads of departments/' ^ 

Appointment to office (except in the cases of those 
officers otherwise provided for) is the sole act of the 
President, and the appointments dates from the sign- 
ing of the commission." The power to appoint in- 
cludes the power to remove," or to supersede an officer.'® 

^'The President shall have power to fill all vacan- 
cies that may happen during the recess of the Senate, 
by granting commissions which shall expire at the end 
of their next session.'' 

''He shall from time to time give to Congress in- 
formation of the state of the Union, and reconunend to 
their consideration such measures as he shall judge 
necessary and expedient." •* The first two Presidents 
were accustomed to appear personally before Congress 
to deliver their annual message at the beginning of each 
session of Congress. Beginning with Jefferson, the 
Presidents have sent their messages to Congress in 
writing. 

''He may, on extraordinary occasions, convene 
both Houses, or either of them, and in case of disagree- 
ment between them with respect to the time of adjourn- 
ment, he may adjourn them to such a time as he shall 
think proper." " This power of adjourning Congress 
has never been exercised by any President. 

"He shall receive ambassadors and other public 
ministers."" "He shall take care that the laws be 
faithfully executed and shall conmiission all the officers 
of the United States." " 

" United States Constitution, Arti- ^ Eeyes vs. United States, 109 
de II, Section 2, Oause 2. U. 8., 336. 

(Last part). '> United States Constitution, Arti- 
" Marbury vs. Madison, 1 Cranch, de II, Section 3. 

137. «» Id. 

* £z parte Hennan, 13 Peters, 250. " Id. 

•• Id. 



THE EXECUTIVE DEPARTBfENT. 85 

The determination of all political questions rests 
with the executive department, i. e.y with the Presi- 
dent.'^ The following among others are political 
questions: whether military authority has been es- 
tablished; ^ whether or not a constitution or an amend- 
ment thereto, has been adopted by a State; "^ when the 
independence "" or belligerency "^ of a foreign State 
should be recognized; or what is the boundary between 
two foreign States/^ The protection of an Indian 
tribe in the rights which it has acquired by treaty with 
the United States/^ and the enforcement of the con- 
stitutional guaranty of a republican form of govern- 
ment to the States/' are both political questions which 
fall within the jurisdiction of the executive depart- 
ment of the government. 

Section 53. Tbeaties. 

''He {i. e.j the President), shall have the power, 
by and with the consent of the Senate, to make treaties, 
provided two-thirds of the senators present concur.*' " 

The treaty-making power is vested in the Presi- 
dent and the Senate, but when the treaty stipulates for 
the performance of a l^islative nature, this can only 
be carried out by Congress; ^ so also when a treaty is 
in the nature of a contract;^ and when an appropria- 
tion is required Congressional action is necessary. 

The President may, but is not obliged to, ask the 
advice of the Senate; tiie requirements for ''the advice 
and consent of the Senate' ' is fulfilled by their ratifica- 

** In re Cooper, 143 U. S., 503. ^ Cherokee Nation vs. Georgia, 5 

*• Keeley vb. Sandera, 99 U. S., 446. Peters, 1. 

*' Luther vs. Borden, 7 Howard 1. <* Taylor vs. Beckham, 178 U. S., 

" Rose vs. Hinely. 4 Cranch 272. 578. 

*> The Santiflsima Trinidad, 7 Whea- ^ United States Constitution, Arti- 

ton, 136. de II, Section 2, Clause 2. 

* De La Croix vs. Chamberiam, ^ Ware vs. Hylton, 3 Dallas, 272. 

12 Wbeaton, 600. ^ Foster vs. Nelson, 2 Peters, 314. 
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tion of a treaty after it has been negotiated by the 
President. 

Treaties duly made are part of the supreme law 
of the land.^* They rank equally with Federal st^^tutes 
and take precedence over State statutes/^ at least in 
cases where the State itself is not a party. Treaties 
may be made with Indian tribes.^ 

Section 54. Relation of the President to the 
Legislative and Judicial Departments. 

The President has the right to use his discretion 
in the discharge of the powers and duties conferred upon 
him by the Constitution^ subject only to the liability 
to impeachment for a gross abuse of such powers. The 
President's use of his discretionary powers is not sub* 
ject to the review of the courts. It seems to be doubt- 
ful if the writ of mandamus can be used against him to 
compel the performance even of a mere ministerial act; 
and it certainly can not be used to compel the per- 
formance of any act in the slightest degree discretion- 
ary.** 

The President, in addition to his executive func- 
tions, is also in effect made a third branch of the legis- 
lative department by the veto power which the Con- 
stitution gives to him. 

The veto power is the President's defensive weapon 
against legislative encroachment. When, indeed, a 
President like Johnson finds two-thirds of both branches 
of Congress arrayed solidly against him, he becomes 
powerless, but in ordinary times a President can almost 
always carry with him more than one-third of one 

^ United States Constitution, Arti- ^ Holden vs. Jay, 17 Wallace, 211. 

VI, Clause 2. ^ Miasissippi vs. Johnson, 4 Wal- 

^ Hauenstein vs. Lynham, 100 U. laoe. 475; see also Marbuiy va. 

S., 483. Madiaon, 1 Graneh, 137. 
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branch or the other of Congress^ and Presidential vetos 
have been very seldom reversed by Congress, this being 
done for the first time in 1845. 

Nearly one-third of the Presidents never used the 
veto power at all; during the first twenty years after 
the inauguration of Washington, the veto power was 
only used twice (both times by Washington), during 
the second twenty years, only seven times. 



Chapter V. 
THE JUDICIAL DEPARTMENT. 

Section 55. Courts of the United States. 

The United States Constitution provides for the 
establishment of a strong national judiciary with ex- 
tensive powers. The third article of the Constitution 
is devoted to the judicial department. The first sec- 
tion provides for the establishment of the courts^ and 
is as follows: ''The judicial power of the United 
States shall be vested in one Supreme Court, and in 
such inferior courts as the Congress may from time to 
time ordain and establish. The judges, both of the 
Supreme and inferior courts, shall hold their offices 
during good behavior, and shall, at stated times, re- 
ceive for their services a compensation which shall not 
be diminished during their continuance in office.'' A 
distinction is to be noticed between the provision for 
the Supreme Court and that for the inferior courts of 
the United States; the former was created directly by 
the Constitution, while the establishment of the latter 
was made optional with Congress. The number and 
character of the inferior courts, if any were established, 
were left to Congress to determine.^ Congress is given 
the power to determine the number of Supreme Court 
judges. The Judges of the Supreme Court have the 
right, in virtue of their office, to sit in the Inferior courts 
of the United States, each Supreme Court judge being 
assigned to one of the nine judicial circuits.^ 

> United States vs. Union Padfio * Stuart yb. Laird, 1 Cranch, 2081 

R.R.,d8U.S.,£60. 
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At the present time tnere are three different grades 
of regular inferior United States courts, viz. : District 
Courts, Circuit Courts, and Circuit Courts of Appeal. 
The two former were first established by the Judiciary 
Act of 1789, and the third by the Act of 1891. There 
are about seventy-five judicial districts in the United 
States, each with a District Court and a District Judge.' 
These districts are grouped into nine circuits, in each 
of which there is a Circuit Coiut and a CSrcuit Court of 
Appeals.^ Each judge of the Supreme Court is as- 
signed to one of these circuits,' and is required to attend 
a term of the circuit court in each district of the circuit 
at least once every two years.* There are at least 
two circuit judges in each circuit.' By various special 
acts the number of judges in the first, third, fifth, sixth, 
and ninth circuits have been increased to three, and in 
the second, seventh and eighth circuits to four.* Cir- 
cuit courts can be held by the Circuit Justice, or by the 
Circuit Judge of the circuit, or by the District Judge 
of the district sitting alone, or by any two of the said 

* The fo owing States each oom- 

priae more than one district — 
Alabama, Arkansas, California, 
Florida, Qeorffia. Illinois, Iowa, 
Louisiana, Micnifnoi, Missis- 
sippi. Missouri, New York, 
Nortn Carolina, Ohio, Pennsyl- 
vania, South OaroUna, Tennes- 
see, Texas, Viiginia and Wis- 
consin. 

* The di£ferent States and territor- 

ies are assigned to the different 
circuits as follows: 
First. Rhode Island, Mana- 
chusetts, New Hampshire, and 
Maine, 

Second. Vennont, Connecticat 
and New Yori^ 

Third. Penn^vania, New Jer- 
sey and Delaware. 
Fourth. Maryland. Virginia, 
West Viiginia, North Oarolina, 
and South Garolina. 



Fifth. Georgia, Florida, Ala- 
bama. Biississippi, Louisiana, 
and Texas. 

Sixth. Ohio, Michigan, Ken- 
tucky, and Tennessee. 
Seventh. Indiana, Illinois, and 
Wisconsin. 

Eighth. Colorado, Nebraska, 
Minnesota, Iowa, Missouri, Kan- 
sas, Arkansas, North Dakota, 
South Dakota, Utah, Wyoming, 
New Mexico and Oklahoma. 
Ninth. California, Oregon, Ne- 
vada, Idaho, Washin^n, Mon- 
tana, Alaska and Arizona. 
Rev. States, (604. 

• Rev. Stats., §604. 

• Rev. Stats., $610. 

« Rev. Stats., $607 and Act of 
March 3, 1891, Ch. 571. 

• See 24 U. S. Stats. 492; 30 U. S. 

Stats.; 28 U. S. Stats., {643; 
28 U. S. Stats.. §115; 28 XJ. S. 
Stats., {665 and other Acta. 
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judges sitting together.' The Chief Justice and the 
Associate Justice of the Supreme Court assigned to each 
circuit, and the Circuit judges within each circuit, and 
the several district judges within each circuit, are com- 
petent to sit as judges of the Circuit Court of Appeals 
in their respective circuits. The full court consists of 
three of the above-named judges, the District Judge sit- 
ting in case of absence of judges of higher rank. In case 
a judge of theSupreme Court is in attendance he acts as 
presiding judge, otherwise this position is filled by the 
Circuit Court judges in order of the seniority of their 
respective commissions.^^ 

Section 56. Federal Judges. 

The Constitution attempts to secure the independ- 
ence of the United States judiciary, by making their 
term of office for life, or during good behavior. James 
Bryce in his *^The American Commonwealth,^' thus 
comments on this point: ''They, (i. e., the judges) 
hold office during good behavior, i. 6., they are removed 
only by impeachment. They have thus a tenure even 
more secure than that of English judges, for the latter 
may be removed by the crown on an address from both 
Houses of Parliament. Moreover, the English statutes 
secure the permanence only of the judges of the Su- 
preme Court of judicature, not also of judges of county 
or other local courts, while the provisions of the Ameri- 
can Constitution are held to apply to the inferior as 
well as the Superior Federal judges. '^ ♦ 

This protection, however, does not apply to the 
judges of the territorial courts, who are appointed 
for a term of years only; these courts not being created 

* Rev. Stats., 609, Ex parte Kaine, Circuit Court, 1 Dill, 1; Fed. 

10 N. Y., Legaf Obfl. 267; Caa. No. 2728. 

Fed. Gas. No. 7598; Pollard m "> 26 U. S. Stats., Sec. 3, Clauses 1 

Dwight, 4 Cranch, 421; In re and 2. 
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under the authority of the third article of the Con- 
stitution but under that clause in the fourth article 
which gives Congress power to ''make all needful rules 
and r^ulations respecting the territoiy and other 
public property of the United States/'" 

The Judges of the United States courts are not 
liable in civil suits for their judicial acts." Any judge 
appointed under the authority of the United States, who 
engages in the practice of law, while holding his judicial 
office, is guilty of a high misdemeanor." It is no ob- 
jection to a judge trying a case that before his appoint- 
ment he was attorney in other matters for one of the 
parties." Any judge of any Court of the United States 
who resigns his office after having served as judge for 
at least ten years, and after having attained the age 
of seventy years, is entitled, during the remainder of 
his life, to receive the same salary which was by law 
payable to him at the time of his resignation." 

Section 57. Jurisdiction of the Federal Courts. 

The judicial power of the United States is part of 
the grant of power from the States to the National 
Government. Like all other departments of the 
United States Government, the power of the judiciary 
is derived entirely from the Constitution. All judicial 
powers not granted by the Constitution to the Federal 
courts are reserved to the State courts." 

The grant of judicial power to the United States 
Government is contained in the second section of the 
third article of the Constitution, which is as follows: 

''The judicial power shall extend to all cases, in 

" AmerioftD losunnoe Company vs. " Rev. Stats.. {713. 

Oanter, 1 Peters, 611. Howard ^ Cm tb. Fife, 166 U. S., 494. 

vs. United States 22 a. CI. 316. " Rev. Stats., §714. 

^ Philbrook vs. Newman, 86 Fed- *• United States vs. Hudson e< at, 

efal Reporteiv 189. 7 Cranch, 82. 
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law and equity arising under this Constitution, the 
laws of the United States, and treaties made, or which 
shall be made, under their authority; to all cases affect- 
ing ambassadors, other public ministers and consuls; 
to all cases of admiralty and maritime jurisdiction; to 
controversies to which the United States shall be a 
party; to controversies between two or more States; 
between a State and citizens of another State; between 
citizens of different States; between citizens of the same 
State claiming lands under grants of different States; 
and between a State, or the citizens thereof, and foreign 
States, citizens, or subjects.'^ 

The power herein granted is the maximum which 
may be exercised by the United States; it is not neces- 
saiy that the United States assume this jurisdiction 
in full. By the Revised Statutes of the United States" 
it is provided that the jurisdiction vested in the 
courts of the United States, in the following cases and 
proceedings, shall be exclusive of the courts of the 
several States: 

First. Of all crimes and offenses cognizable un- 
der the authority of the United States. 

Second. Of all suits for penalties and forfeitures 
incurred under the laws of the United States. 

Third. Of all civil cases of admiralty and mari- 
time jurisdiction; saving to suitors, in all causes, the 
right of a common law remedy, where the common law 
is competent to give it. 

Fourth. Of all seizures tmder the laws of the 
United States, on land or on waters not within ad- 
miralty and maritime jurisdiction. 

lifth. Of all cases arising under the patent right 
or copyright laws of the United States. 

« 3, §711. 
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Sixth. Of all matters and proceedings in bank- 
ruptcy. 

Seventh. Of all controversies of a civil nature, 
where a State is a party, except between a State and 
its citizens, or between a State and citizens of other 
States, or aliens. 

The jurisdiction of the inferior United States 
courts is not directly derived from the constitution but 
depends on Congressional action in pursuance of the 
authority granted to Congress by the United States 
Constitution. Congress, however, cannot grant to the 
United States courts any judicial power not included 
within the grants of the Constitution/' nor can the 
legislative or executive branches of the government 
constitutionally assign to the judiciary any duties 
except such as are properly judicial in their nature.^^ 
On the other hand, Congress cannot confer any part 
of the judicial power upon an executive officer,^ nor 
vest any portion of the judicial power of the United 
States except in courts ordained and established by 
itself;'^ it cannot give jurisdiction to any State court 
or officer as such." 

The power of the United States courts to punish 
for contempts of their authority, is both incidental to 
their general power to exercise judicial functions and is 
expressly recognized and provided for by the laws of 
Congress." 

Under the clause granting jurisdiction in all cases 

>* Orover and Baker S. M. Co., 18 aad M. 76; Fed. Cafles No. 

Wallace, 663. 14,441; The British Priaonen, 

» Havbum'8 Gaae, 2 Dallas, 409; 1 Wood and M. 66; Fed. Gases 

Jja re Sanborn, 148, U. S. 222, No. 12,734, Martin vs. Hunter's 

224. Lessee, 1 Wheaton^4; Houa- 

Interstate Commeroe Oommis- ton vs. Moore, 6 Wheaton, 1. 

sion vs. Brinson, 164 U. S., 447. " Pricg vc. Commonwealth, 16 

* Beatty vs. United States, 1 Dev. mers, 639. 

231. « Ex parte Terry. 128 U. S., 280; 

■ United States m Ames, 1 Wood Ex parte Savm, 131 U. a. 267. 
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arising under the Constitution, Laws, or Treaties, or 
of the United States, the Federal courts have jurisdic- 
tion over both civil and criminal cases.** They also 
have jurisdiction where it appears from the questions 
raised that some title, right, privilege or immunity on 
which the recovery depends, will be defeated by one 
construction of the Constitution or laws of the United 
States and sustained by the opposite construction.*^ 

The Courts of the United States have no authority 
to inquire into political matters, but must follow the 
dicision of the executive department thereon,** this 
includes the question whether the Government is 
justified in disregarding its engagements with another 
nation,*^ and the decision as to the public character of 
one claiming to be a foreign minister.*" The recogni- 
tion of foreign States is a political question, to be de- 
cided by the executive department;** as is also the 
question as to the boundaries of a foreign country, or 
as to its authority over certain territory,*^ and the 
question as to what is the lawful government of a 
foreign countiy,** or one of the States of the Union.** 
But the decision as to the boundaries between two 
States of the Union belongs to the judicial depart- 
ment.** 



^ Cohen vb. Vii^ginia, 6 Wheaton. 

264: Tennessee vs. Davis, 100 

U. S., 257. 
" Staum vs. New York, 116 U. S., 

248. 

* Luther vs. Borden. 7 Howard, 1; 

Marbury vs. Maaison, 1 Gntnch, 
137, 169; Foster vs. Neilson. 
2 Peters, 253, 307; Unitecl 
States vs. Lee, 106 U. S., 176. 
209; Craig vs. Missouri, 4 
Peters, 410; Cherokee Nation 
vs. Georgia, 5 Peters, 1: United 
States vs. Holiday, 3 Wallace, 
407, 419; Georgia vs. Stanton, 
6 Wallace, 60, 71. 

* The Chinese Exdusion Case, 130 

U. S. 681, 602. 
*• In re Baiz, 136 U. 8., 403, 432. 



" Gelston vs. Hoyt, 3 Wheaton, 
246, 324; United States vs. 
Palmer 3, Wheaton, 610; 
Williams vs. Suffolk In- 
surance Co., 13 Peters, 466; 
Kennett vs. Chambers, 14 How- 
ard, 36, 60. 

•» Phippilfl vs. Pavne, 92 U. S., 130, 
Wheaton's International Law 
Digest, 22. 

•» Jones vs. United States, 137 U. 
S. 202, 212. 

•» Luther vs. Borden. 7 Howard 1. 

" Rhode Island vs. Massachusetts, 
12 Peters, 667, United States 
vs. Texas, 143 U. S., 641; 
Virsinia vs. We«t Virgmia, 11 
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A bill to restrain the Secretary of War of the 
United States^ and the generals acting under him, 
from carrying into execution certain acts of Congress, 
and claiming that such execution would subvert State 
Governments, raises a political question whose decision 
is without the power of the United States courts.*^ 

The words, ' 'Ambassadors, other public Ministers, 
and Consuls'' as used in the Constitution apply to, 
and are descriptive of, a class existing by the laws of 
nations and apply to diplomatic agents, whether ac- 
credited by the United States to a foreign countiy or by 
a foreign country to the United States " The jurisdic- 
tion of the United States court is exclusive in all cases 
affecting ambassadors, other public ministers and 
consuls, except in the case of a few offenses enumer- 
ated in the Judiciary Act over which jurisdiction is 
allowed to the State courts."* 

An indictment for infracting the law of nations, 
by offering violence to a foreign minister, is not a case 
affecting ambassadors, other public ministers or con- 
suls." 

The Constitution and laws of the United States 
give jurisdiction to the District courts, in all cases of 
admiralty jurisdiction." 

The Admiralty courts were of early origin in 
England, existing, probably, as early as the reign of 
Richard I,^ and certainly as early as that of 

** Georgia vs. Stanton, 6 Wallaoe, compiled and promulgated by 

50. him on his return from the Holy 



*• In re Bais, 135 U. S., 403. Land, have alwa^» ..^» 

^ Davis VB. rackard, 7 Peters, 276 deemed the laws of the admir- 

" United States vs. Ortega, 11 altv, and could not have been 

Wheaton, 467. fully enforced in any other 

" American Insurance Co. vs. Can- court. (Selden De Dom Maris, 

ter, 1 Peter, 511. lib. 2, cap. 24; Golophln on 

"* "There is a strong probability Admiralty Jurisdiction, 143.)" 

of its existence in tne reign of Judge Story in Lovis vs. Boit, 

Richard the First, since the 2, Gall (U. S.), 398. 

laws of Oleron, which were 
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Edward I.**^ The Common Law judges viewed the juris- 
diction of these courts with the same jealou£fy which they 
manifested towards the Courts of Chancery, and gradu- 
ally succeeded in confining it within veiy narrow limits. 
At the time of the adoption of the United States Con- 
stitution, Admiralty Courts in England had jurisdic- 
tion in the following classes of cases only : suits to en- 
force judgments of foreign Courts of Admiralty, where 
the person or the goods were within the reach of the 
court; mariners' wages, where the contract was not 
under seal, and was made in the usual form; bottomry, 
in certain cases and under many restrictions; salvage, 
where the property was not cast on shore ; cases between 
part owners disputing about the employment of the 
ship; collisions and injuries to property or persons on 
the high seas; droits of the admiralty .^^ The jurisdic- 
tion both of the Colonial Admiralty courts in this 
country before the Revolutionaiy War, and of the 
State Admiralty courts thereafter, was much more 
extensive.*' 

After the adoption of the United States Constitu- 
tion the contention was made that the jurisdiction 
granted to the United States courts by the clause, '^to 
all cases of admiralty and maritime jurisdiction,'' 
gave to these courts jurisdictions only in those cases 
included within the jurisdiction of the English Admir- 
alty courts. This question came before the Supreme 
Court in Waring et (d. vs. Clarke,** where it was decided 
that the Admiralty jurisdiction of the United States 
courts is neither to be limited to, nor to be interpreted 
by what were cases of admiralty jurisdiction in Eng- 

^ American and English Ency. of *' Benedict's Admiralty, 8rd Edi- 

Law, 2nd Edition, Volume I, tion, page 58. 

nage 645; Zouch on Admiralty ^ See Benedict's Admiralty, 3rd 

Junsdiction, 114. Edition, Chapters IX and X. 

«* 6 Howaid, 441. 

Vol n— 7. 
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land at the time of the adoption of the United States 
Constitution^ but included all that was generally in- 
cluded in admiralty jurisdiction in foreign countries 
and the different States of this Union.^ 

Under the Judiciaiy Act of 1789, the Courts of the 
United States have cognizance of all civil cases of ad- 
miralty and maritime jurisdiction, exclusive of the 
State courts, except as to the common law remedy. 
That remedy existed before the Constitution and Act 
of 1789, and is by the latter saved, not given.** The 
seventh amendment does not give a right of trial by 
jury in admiralty cases.** The Admiralty courts 
possess a general jurisdiction in cases of suit by ma- 
terial men in suits either in personam or in rem.^'^ 
Such jurisdiction is limited, however, to contracts, 
claims, and services which are purely maritime and 
such as have respect to rights and duties appertaining 
to navigation.** 

The Supreme Court of the United States has de- 
cided that a suit in admiralty cannot be maintained to 
recover damages for a death occasioned on the high seas 
either through negligence or by an unlawful act, in the 
absence of Federal or State l^islation giving such 
right of action.** 

The admiralty jiuisdiction of the United States 
is not confined to tide waters; it extends to all public 

«• See also The Belfast. 7 Wallace, 23 Howaid, 491; The Bdfart, 

636; AtkiDB vs. Disintegrating 7 Wallace, 644. 

Co., 18 Wallace, 304; United « The Hairisburg, 110 U. S., 199 

States vs. The New Bedfoid U. S., 129; The Alaska, 130 

Budge, 1 Woodbury A M., 402. U. S., 201. These cases over- 

* Rapolje's Notes to U. S. Reports, ruled a number of eariv de- 

5 Hoi^ud. P. 441. dsions in the inferior United 

* Waring 9i aU, vs. Garice, 5 How- States courts. See the Sea 

ard,440. Gull, Chase Dec. (U. S.) 145; 

« The General Smith, 4 Wheaton, The Highland Light, Chase 

438. Dec. (U. S.) 160: the Steamer 

« Edwards vs. Elliott, 21 Wallace, David Reeves, 5 Hughes (U. 

632; The Jefferson, 20 Howard, S.), 89. 

400; Morewood vs. Enequist, 
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bays and lakes over which commerce is carried on 
between the States or with foreign nations.*® It also 
includes all navigable rivers, etc." 

The Courts of the United States have admiralty 
jurisdiction over cases of collision occurring on the 
high seas between vessels owned by foreigners of differ- 
ent nationalities." 

Jurisdiction is given to the United States courts 
in cases where the United States is a party. It is im- 
portant to note that the word ''all'' is here omitted 
before ''cases.'' The effect of its insertion might 
have been to have given a right of action against the 
United States in the Federal courts. As the Constitu- 
tion stands, the Government of the United States is not 
liable to be sued, except by its own consent." By act 
of Congress suits for money judgments, against the 
United States can only be brought in the Court of 
Claims." This protection to the United States Govern- 
ment does not extend to the protection of officers or 
agents of the United States." Under this clause the 
United States Government can bring suit in its own 
courts against one of the States of the Union." 

Although the jurisdiction of the Federal courts is 
not expressly extended to all controversies between 
States, still none are excluded, and in custom the 
United States courts take jurisdiction of all." The 

Propeller Geneasee Chief tb. Fitz- ^ Case tb. TerreU, 11 Wheaton, 199- 

' 12 Howard, 443; The « United Statee vs. Lee, 106 U. S., 



VB. Trevor, 4 Wallace, 196. 

555, 563: Atkins vb. Disinte- " United States yb. Texas, 143 U. 

srating Co., 18 Wallace, 272; S., 621. 

Jackson vs. Steamboat Magno- " Rhode Island tb. Mass., 12 PeteiB, 

lia, 20 Howard. 340; S. P. 657,720. 

MoGinniB vs. The Pontiao, 5 "By the Constitution, it was 

McLean, 354. ordained, that this judidid power, 

" Transportation Co. vs. Fitspaugh, in cases where a State was a paity, 

I Black, 574. should be exercised by this court 

■ The Belgcoiland, 114 U. S., 355. as one of original jurisdiction. 

« Kendall vs. United States, 12 The States waived their exemp- 

PMerB, 524. tion from judicial power (6 Wh., 
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cases which come under this grant, however, are those 
in which the States are the real, not the nominal parties. 
Where a citizen of one State is the creditor of another 
State, he cannot assign his claim to his State, so as to 
enable his State to sue for his benefit in the United 
States C!ourts.» 

Under the original form of the (Constitution, the 
United States courts had jurisdiction of cases brought 
against a State by a citizen of another State, the exist- 
ence of this right being decided in Chisholm vs. 
Georgia.^ This decision aroused so much fear and 
jealousy on the part of the individual States, that the 
constitutional provision on this point was changed by 
the adoption of the eleventh amendment: ''The 
judicial power of the United States shall not be con- 
strued to extend to any suit in law or equity, com- 
menced or prosecuted against one of the United States 
by citizens of another State, or by citizens or subjects 
of any foreign State.'' 

This immunity granted to the States by the elev- 
enth amendment includes not only direct actions for 
breach of contract brought against a State by name, 
but also all other actions and suits against it, whether at 
law or in equity.*® No United States Court can proceed 
to the determination of any suit to which a State is an 

378,380), aasoveieigOB by original the plainti£f State. South 

and inhcurent right^ by their own Dakota vs. North Carolina, 

grant of its exercue over them* 192 U. S. 

selves in such caaes, but which * 2 DallaSp 419. 

they would not grant to any in- "^ In re Ayera, 123 U. S., 502. As 

ferior tribunal.''^ Id. 1, 721. to what are suits aniinst States 

"Though the Constitution does see Cohens vs. Vimnia, 7 

not, in terms, extend the judicial Wheaton, 405, 412; Osbom vs. 

power to all controversies be- The United States Bank, 9 

tween two or more States, yet it Wheaton, 856; McNutt vs. 

in terms excludes none, whatever Bland, 2 Howard, 15; New 

may be their nature or subject." Orieans vs. Haines, 138 U. S., 

" New Hampshire vs. Louisiana 606; Louisville, etc., R. R. vs. 

and New York, vs. Louisiana, Letson, 2 Howard, 551; Pen- 

108 U. S.. 76. But contra is noyer vs. MoGonnaug^ty, 140 

the debt la givsn outright to U. 8., 12. 
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indispensable party (except suits brought against it by 
the United States or by another State) , without the 
consent of such State to be sued." A State cannot be 
sued in the United States courts by one of its own 
citizens, r^ardless of what the nature of the contro- 
versy may be." A suit against a State officer to com- 
pel him to do what a statute requires of him is not a 
suit against the State, within the meaning of the 
eleventh amendment." 

In order for the United States courts to take juris- 
diction under the clause respecting controversies be- 
tween citizens of different States, all the defendants 
must be citizens of different States from any of the 
plaintiffs,^ and diversity of citizenship must appear in 
the pleadings" The jurisdiction of the Federal courts, 
however, will not be lost on account of the citizenship of 
formal or nominal parties; the citizenship of the real 
parties in interest determines the jurisdiction." Fed- 
eral jurisdiction cannot be abridged by any State law." 

Under the Judiciary Act of the United States, a 
non-resident sued in any State Court has the absolute 
right to have his case, if involving over $2,000, removed 
to the United States Circuit Court, and any agreement 
with the State not to thus remove the case is void." 
A State can, however, make a non-resident corporation 

" Hagood VB. Southern, 117 U. S., ica, 4 DaHas, 8; Godfrey vs. 

71. Teny, 97 U. 8., 171. 

« Hans VB. Louifiiana, 134 U. S., 9. « Wood vb. Davis, 18 Howaid, 

" Ralston vs. Missouri Fund Com- 467; Brown vs. Strode, 6 

missioners, 120U. S., 411; Pen- Granch, 303; Irvine vs. Low- 

noyer vs. McGonnaughtv, 140 eiy, 14 Peters, 300; Coal Co. 



U. S., 9; Smith vs. Reeves, vs. Blatchfoid. 11 Wallace, 177; 

178U. S., 439. Knapp vs. Railroad Co^ 20 

^ Strawbridge vs. Curtiss, 3 CrancK, Wallace, 124: Walden vs. Skin- 

267: New Orleans vs. Winter, ner, 101 U. 8., 589; Pacific R. 

1 Wheaton, 95; Coal Co. vs. R. vs. Ketchum, 101 U. S., 

Blatchfoid, 11 Wallace, 174; 298: Bladdock vs. SmaU, 137 

Case of Sewing Machine Com- U. S., 104. 

panics, 18 Walkoe, 575; Smith ** Hyde vs. Stone, 20 Howard, 170. 

vs. Lyon, 133 U.S., 316. ** Home Insurance Co. vb. Morse, 

•• Turner vs. Bank of North Amer- 20 Wallace, 445. 
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abstaining from thus removing cases a condition of its 
continuing to do business in the State^ as the right to 
do business in any State is a privilege granted by the 
State and not an absolute right.^ 

This clause giving jurisdiction to the United States 
courts in cases between citizens of different states, 
does not apply to citizens of the territories/^ nor of 
the District of Columbia." For example, a citizen of 
one of the territories could not sue a citizen of one of 
the states in the United States court. 

A corporation is not recognized by the United 
States as a citizen of the United States, or of any par- 
ticular State. It cannot sue or be sued in the United 
States courts under this clause of the Constitution, 
except in consequence of the citizenship of its stock- 
holders.''' A corporation aggregate, composed of citi- 
zens of one State may sue a citizen of another State in 
the United States courts." By a legal fiction the 
stockholders of any corporation are conclusively pre- 
sumed for purpose of Utigation in Federal courts, to be 
citizens of the State, which created the corporation; 
this need not be averred, and cannot be rebutted.''* 

Under the clause concerning controversies between 
citizens of the same State, claiming land imder grants 
from different States, the Federal courts have jurisdic- 
tion where one of the grants was made prior to the 

*■ Id. Boardman, 5 Cranch, 67; 

^ Barney vs. Baltimore, 6 Wallaoe, United States Bank vb. De- 
287; Corp. of New Orleans vs. veauz, 5 Cranch, 61; Gommei^ 
Winter, 1 Wheaton, 01; Koen- cial, etc., Bank vs. Slooomb, 
igsbergen vs. Richmond S. M. 14 Peters, 64; Rundle vs. Del- 
Co., 158 U. S., 41. aware, etc., Canal Co., 14 How- 

*^ Hepburn vs. Ellzey, 2 Cranch, ard, 05. 

445; Gassies vs. Ballon, 6 ** United States Bank vs. Deveaux, 

Peters, 761; Soott vs. Jonee, 5Cranch, 61. 
5 Howard, 343; Hooe vs. »* Steamship Co. vs. Tugman, 106 

Jamieson, 166 U. S., 307; U. S., 118; Marshall vs. B. & 

Cameron vs. Hodges, 127 U. S., O. R. R. Co., 16 Howard, 314, 

325. 320; Louisville, etc., R. R. vs. 

^ Hope Insurance Company vs. Letson, 2 Howaid, 555. 
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separation of the States/' Very few cases have ever 
been brought before the United States courts under 
this provision. 

This clause covering suits between a State or its 
citizens and foreign States^ citizens or subjects, com- 
pletes the general jurisdiction given to the Federal 
courts in cases of diverse citizenship. 

The Courts of the United States have jurisdiction 
where both parties to the suit are aliens.''^ The fact 
that an alien is a resident in some State of the United 
States will not prevent the United States from taking 
jurisdiction in suits between this alien and a citizen 
of the State in which he resides.^^ United States courts 
also have jurisdiction over suits between citizens of the 
same State, when the plaintiffs are nominal plaintiffs 
for the use of an alien.^^ In suits brought under this 
clause, a citizen of the United States, must be described 
as a citizen of some particular State.*^ A foreign 
sovereign may sue in the United States courts on a 
public daim.*^ 

The third clause of the second section of the third 
article of the Constitution provides that: ''The trial 
of all crimes, except in cases of impeachment, shall be 
by jury; and such trial shall be held in the State where 
the said crime shall have been committed; but when 
not committed within any State, the trial shall be at 
such place or places as the Congress may by law have 
directed." 

The guarantee contained in this section extends 

»• Town of Pawlet vs. Clark, 9 " Breedlove vs. Nioolet, 7 Peten, 

Granch, 292; Colson vs. Lewis, 413. 

2 Wheaton, 377. ^ Brown vs. Strode, 5 Cranch. 303. 

^ Mason vs. Ship Blaireau, 2 ^ Hodgson et al. vs. Bowerbank, 

Cranch, 240; but see contra, 5 Cranch, 303. 

Montalet vs. Murray j4 Cranch, " The Ship Sapphire, 11 Wallace, 

.. - ^- • -'; £xr ^ "• ""' ' 



46; Mossman vs. Higginson, 164; £z parte Bradley, 7 Wal- 

4 Dallas, 14; Jackson vs. lace, 364; United States vs. 

Twentyman, 2 Peters, 136. Addison, 22 Howard, 174. 
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to cases arising in time of war^ but not to those arising 
in the land or naval forces of the United States.'^ 

The word * 'Trial'' here means a trial by jury." 
The United States courts have no Conmion Law 
criminal jurisdiction." 

The Supreme Court of the United States in Galium 
vs. Wilson," cites the following opinion,** as showing 
to the trial of what crimes this constitutional guarantee 
extends: 

''In England, notwithstanding the provisions in 
the Magna Charta of King John, Act 46, and in that 
of King Henry III, Chap. 29, which declared that no 
freeman shall be taken, imprisoned, or condemned but 
by lawful judgment of his peers, or by the law of the 
land, it has been the constant cause of legislation in 
that kingdom, for centuries past, to confer summary 
jurisdiction upon Justices of the Peace for the trial and 
conviction of parties for minor and statutory police 
ofiFenses; and when it is declared that the party is en- 
titled to a speedy trial by an impartial jury, that must 
be understood as referring to such crimes and accusa- 
tions as have, by the regular course of the law and the 
established modes of procedure, as heretofore practiced, 
been the subjects of jury trial. It could never have 
been intended to embrace every species of accusation 
involving either criminal or penal consequences/'" 

Section 68. Jurisdiction op the Supreme Court. 

The original jiirisdiction of the United States 

Supreme Court is fixed by the Constitution as follows: 

''In all cases afifecting ambassadors, other public 

" Ez parte Milligan, 4 Wallace, 2. " From State vs. Glenn, 64 Bfaiy- 

** United States va GurtiB, 4 Ha- land, 673. 

son, 232. *■ See also EUenbacker vs. District 

** United States vs. Hudson, 7 Court of Plymouth County, 

Cranch,32. 134 U.S., 31. 
•• 127 U. a, 640. 
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ministers, and consulsi and in those in which a State 
shall be a party, the Supreme Court shall have original 
jurisdiction. In all the other cases before mentioned 
the Supreme Court shall have appellate jurisdiction, 
both as to law and fact, with such exceptions, and 
under such regulations, as the Congress shall make." ^ 

This is the maximum jurisdiction which can be 
given to the Supreme Court. The first act of Congress 
ever declared unconstitutional was one which at- 
tempted to give to the Supreme Court original juris- 
diction not provided for in the Constitution.** The 
words of the Constitution giving original jurisdiction 
to the Supreme Court in certain cases is construed 
n^atively as to all other cases.** 

Giving original jurisdiction to the Supreme court 
does not of itself exclude original jurisdiction in other 
courts, as Congress may also vest original jurisdiction 
in such cases in the inferior Federal courts, or may 
allow the State courts to take jurisdiction.** Con- 
gress may, however, exclude altogether the jurisdiction 
of any State Court in any suit against a foreign minister 
or ambassador, and this has been done in Rev. Stat. 
U. S. 687. 

In order for the Supreme Court to have original 
jurisdiction on account of a State being a party to a 
suit, the State must be a direct party and not merely 
consequently affected.** 

The Supreme Court has original jurisdiction in a 
suit brought by the United States against a State.*' 

In all other cases where the United States courts 

" United States Ck>Dstitution, Arti- ^ United States vs. Pavara, 2 

de III, Section 2, Glaiiae 2. DaUas, 297. 

" Marbury vs. Madison, 1 Cranch, *' Fowler vs. lindsey, 3 Dallas, 411; 

137. New Hampshire vs. Louisiana 

"* Marii>ury vs. Madison, 1 Cranoh, and New Voik vs. Louisiana, 

137. Ex parte Vallandinc^m, 108 U. S., 76. 

1 Wallace, 243. " United States vs. Texas, 143 

TL 8.. 621. 
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have jurisdiction the Supreme Court is given appellate 
jurisdiction under such exceptions as Congress may 
determine. The statutory provisions as to the appel- 
late jurisdiction of the Supreme Court will be taken up 
under the subject of ''Federal Procedure.'' 

Section 59. Appellate Jurisdiction Over State 

Courts. 

It has been already shown stated in Chapter I, of 
this book, that the Supreme Court of the United States 
has a certain appellate jurisdiction over the State 
courts. This right was asserted by the Supreme Court 
in the important cases of Martin vs. Himter's Lessee ^ 
and Cohens vs. Vii^inia.^ It was held in these cases 
that while this right of appeal is not found in express 
terms in any part of the Constitution, it is given by 
necessary implication from the general provisions as to 
judicial power of the United States. The very fact 
that extensive appellate jurisdiction is given by the 
Constitution to the Supreme Court, while the creation 
of any inferior Federal tribunals at all^ is left to the 
discretion of Congress, shows that the Constitutional 
Convention must have contemplated appellate au- 
thority over the State courts by the Supreme Federal 
Court. Again the lack of such authority in cases in- 
volving Federal questions would permit of conflicting 
decisions in every State and create a confusion in the 
laws of the country which could not be held to be per- 
missible under the provisions of the Constitution. 
This appellate jurisdiction of the Supreme Court over 
the decisions by State courts could be extended by 
Congress, over all cases where original jurisdiction could 
have been given to the inferior Federal courts. As 
a matter of fact, this appellate jurisdiction as regu- 
lated by Federal statutes is very limited. The ex- 

«lWhMUm,a04. M6Wheaton,2M. 
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tent of this jurisdiction will be fully discussed under 
the subject 'Tederal Procedure/' but the general 
rule will be here briefly stated. 

A final judgment or decree in any suit in the 
highest court of a State in which a decision in the suit 
can be had, where is drawn in question the validity 
of a treaty or statute of, or an authority exercised 
under, the United States, and the decision is against 
their validity; or of a statute of, or an authority exer- 
cised under, any State, on the ground of their being 
repugnant to the Constitution, treaties, or laws of the 
United States, and the decision is in favor of their 
validity; or where any title, right, privil^e, or im- 
munity is claimed imder the Constitution, or any 
treaty or statute of, or commission held, or authority 
exercised under, the United States, and the decision 
is against the title, right, privilege, or immunity spe- 
cially set apart or claimed by either party, imder such 
Constitution, treaty, statute, commission or authority; 
may be re-examined and reversed or affirmed in the 
Supreme Court of the United States upon writ of error. 
The writ has the same effect as if the judgment or 
decree complained of had been rendered or passed in a 
court of the United States. The Supreme Court may 
reverse, modify or affirm the judgment or decree of 
such State court, and [may at their discretion, award 
execution or remand the same to the court from which 
it was removed by the writ.** 

Section 60. Power to Declare Acts op Congress 
Unconstitutional. 

The most noticeable characteristic of the judicial 

** Rev. State., Section 709. See Orieans vs. De Armoe, Peten. 

Baoon vs. State of Texas, 163 224; Canon vb. Dunham, 121 

U. S., 207; Chateau vb. Mar- U.S., 421; McKenna vs. Simi>- 

quette, 12 Peten, 507; Hidde son, 129 U. S., 506. 
vr. Starke, 1 Peten, 94; New 
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department of the United States Government, and the 
feature of the United States Constitution which has 
attracted the most attention among foreign students 
and statesmen, is the right of United States judges to 
declare unconstitutional acts of the legislative depart- 
ment. Such a power has never been possessed by the 
courts of any European Government.** The United 
States courts do not exercise this power of declaring 
Acts of Congress unconstitutional directly, by setting 
aside the act when passed by the legislative body, but 
only indirectly, when the constitutionality of the act 
becomes involved, in the decision of some question, 
which comes before them in the regular course of l^al 
procedure. 

During the early years of the United States the 
Supreme Court seemed to have been a little doubtful 
of this power, or at least a little afraid to use it. In 
Hylton vs. United States ^ the Court refused to pass 
on this question, saying: 'It is unnecessary at this 
time for me to determine whether this Court constitu- 
tionally possesses the power to declare an Act of Con- 
gress void, on the ground of its being made contrary 
to, and in violation of the Constitution, but if the 
Court have such power, I am free to declare that I will 
never exercise it but in a very clear case.'' 

In Marbury vs. Madison,** the question came 
before the Court, in a manner where it could not be 
avoided, and in the decision in the case (among the 
most important ever rendered by the Supreme Court), 
the right of the courts to declare an Act of Congress 
in opposition to the Constitution, and therefore void, 

"* The theory has been advaneed, 
but on slim foundations, that 
this principle existed in Roman 
Law. See Brinton Coxe's 
"Judicial Power and Unoonsti- 
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waa asserted. Mr. Chief Justice Marshall delivered 
the opinion of the court, which was in part, as follows : 

''So if a law be in opposition to the Constitution, 
if both the law and the Constitution apply to a par- 
ticular case, so that the Court must either decide that 
case conformably to the law, disregarding the Con- 
stitution, or comformably to the Constitution, disre- 
garding the law, the Court must determine which of 
these conflicting rules governs the case. This is of the 
very essence of judicial duty. 

''If then, the courts are to regard the Constitution, 
and the Constitution is superior to any ordinary act 
of the Legislature, the Constitution, and not any such 
ordinary act, must govern the case to which they both 
apply.'' 

This decision in Marbury vs. Madison, has since 
been taken as decisive of the law on this point. Since 
this case the right of the United States courts to de- 
clare Acts of Congress unconstitutional has never been 
disputed, although the presumption is still in favor of 
the constitutionality of any statute,** the legislative 
body being supposed to act within scope of its au- 
thority.*** Such a claim on the part of any court as 
that laid down in the case of Marbury vs. Madison was 
up to the time of this decision without precedent, 
either in the national history of the United States, or 
in that of any foreign country. The decision in Mar- 



Hylton VB. United States, 3 Dal- 
las, 171; Cooper vs. Telfair, 
4 Dallas, 14, 19; Township of 
Pine Grove vs. Taloott, 10 Wal- 
lace, 666, 873: Munn vs. Illi- 
nois, 04 U. S., 123; Sinking 
Fund Cases. 00 U. 8., 700, 718; 
Oounty of Livinflston vs. Dar- 
lington, 101 U. 8^ 40; Ogden 
TB. Saunders, 12 Wheaton, 213, 
270; The Legal Tender Cases, 
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bury vs, Madison had been foreshadowed, however, 
in the judiciary history of the individual States. In 
several of these States acts of the State Legislature had 
been declared unconstitutional by the State courts, 
prior to the adoption of the Federal Constitution. 
The most famous instances are the cases of Rutgers 
vs. Waddington,*^* in New York, and Trevett vs, 
Weeden *^* in Rhode Island.*^ 



* Rutffera V8. Wadding^ton; Mav- 
op^ Court, CSty of New Yoi4, 
Aug. 27, 1784. Published in 
pamphlet form. New York, by 
Samuel Landon, 1784. 
"The action is grounded on a 
statute of this State, entitled 
'an Act for granting a more efiFect- 
ual relief in cases of certain tres- 
passes,' passed the 17th day of 
March, 1783; and the declaration 
chaiges, 1st. the substance of the 
Act, viz.. 'That it shall and may 
be kwful for any person or per- 
sons, who are, or were, inhabi- 
tants of this State, and who by 
reasons, of the invasions of the 
enemy, left his, her or their 
bouses or places of abode to bring 



an action of trespass against 
any person or persons who may 
have occupied, injured, or de- 
stroyed his, her, or their estate, 
either real or personal, within the 
power of the enemy.' '' 
■ Decided in Superior Court of 
Judicatmre of Rhode Island in 
1786. This case involved the 
constitutionality of an act 
which made it a criminal of- 
fense to refuse to receive paper 
money, not only in pajrment 
of debts but also in payment of 
any property ofifered for sale. 
' See also Den d. Bayard and Wife, 
vs. Sincleton, Court of Confer- 
ence, of North Carolina, 1707. 
1 Martin, N. C, 42. 



Chapter VI 

TAXATION. 

SscnoN 61. Powers op Taxation Granted to 

Congress. 

The general power of taxation is given to Congress 
by the Constitution of the United States, in the follow- 
ing words: '^The Congress shall have power to lay 
and collect taxes, duties, imposts and excises; to pay 
the debts and provide for the common defense and 
general welfare of the United States.'' 

The territorial extent of the power of Congress 
to lay and collect taxes is co-€xtensive with the ter- 
ritorial limits of the United States.^ Under this clause 
Congress has power to levy a direct tax in the district 
of Columbia.' 

Duties and imposts, as used in this clause, are 
synonymous terms and mean a tax levied on goods 
imported from a foreign country.* An excise is an 
inland tax on products and commodities, upon pro- 
duction or consumption.* A tax upon the manufacture 
of distilled spirits is an excise and its levy is not uncon- 
stitutional.^ 

The power of taxation granted to the United 
States, is not exclusive; the power to tax still remains 
with the States subject to the restrictions contained 
in the Constitution, including the implied restriction 

» Lougborough vb. Blake, 5 Whe»- Tappan, 11 Wheaton, 419. 

ton, 317. * Licenae Cbaes, 5 Wallaoe, 502. 

' Id. ■ United States vs. Soger, 16 
* Hylton VB. United States, 3 Dal- Wheaton, 111. 

las, 171; United States vs. 

Ill 
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not to lay any tax which will in any way interfere with 
the operation of the Federal Government.* 

SEcnoN 62. Restrictions on These Powers. 

The Constitution places three restrictions on the 
general power of taxation granted to the United States 
Government which are as follows : 

''But all duties, imposts and excises shall be 
uniform throughout the United States.''^ 

''No capitation, or other direct tax shall be laid 
unless in proportion to the census or enumeration 
hereinbefore directed to be taken.''* 

"No tax or duty shall be laid on articles exported 
from any State.''* 

The general division of taxes is into direct and 
indirect; all taxes falling under one of these two heads. 
The Constitution grants to Congress power to lay and 
collect both direct and indirect taxes. A restriction, 
however, is placed upon the method of levying both 
of these elates of taxes; all indirect taxes must be 
uniform; and all direct taxes must be apportioned. 

The prohibition against export duties was inserted 
into the Constitution as a part of the third great com- 
promise in the Constitutional Convention and was a 
concession to the South. This prohibition of any 
duties on exports is absolute; but the proper fees 
accruing in the due administration of the laws and 
regulations, necessary to be observed, to protect the 
government from imposition and fraud, likely to be 

* Van Allen vs. Afisessore, 3 Wal- missionera of Erie County, 16 

law, 585; Bradley vs. People, Peters, 435. 

4 Wallace, 462^cCulloch vs. ' United States Constitution, Art!- 

Maryland, 4 Wheaton, 316: de I, Section 8, Clause 1. 

Osbom vs. Bank of the Unitea ' United States Constitution, Arti- 

States, 9 Wheaton, 738; Wes- de I, Section 0, Clause 4. 

ton vs. City of Charleston, 2 * United States Constitution, Arti- 

Feten, 449; Dobbins vs. Com- de I, Section 9, Clause 5 
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committed under pretense of exportation, are in no 
sense a duty of exportation; nor is the charge for 
stamps required to be placed on packages of manu- 
factured tobacco, intended for exportation, a duty of 
exports within the meaning of this prohibition.^® 

Sectign 63. Direct and Indirect Taxes. 

The question as to the proper distinction to be 
observed in determining whether a tax is a direct or 
indirect one, has proved one of the most difficult 
questions which the Supreme Court has ever been 
CjEdled upon to decide. 

Few clauses in the United States Constitution have 
been the cause of so much discussion and the subject 
of so many decisions, by the Supreme Court, as haa 
the fourth clause in the ninth section of the first article 
which reads as follows : * 'No capitation or other direct 
tax shall be laid unless in proportion to the census or 
enumeration hereinbefore directed to be taken.'' The 
first of the long series of important decisions on the 
construction of this clause, Hylton vs. The United 
States," was decided in 1795. The question before the 
Court on this occasion was whether the law of Congress 
of the fifth of June, 1794," entitled, ''An Act to lay 
duties upon carriages for the conveyance of persons," 
was unconstitutional and void. On behalf of ihe appel- 
lant, Hylton, it was urged that the tax on carriages 
was a direct tax and should therefore be apportioned 
among the several states according to the census taken 
for the apportionment of Congressmen; as the law in 
question was not laid in accordance with this rule of 
apportionment prescribed in the case of direct taxes, 

"• Pace VB. BuTMfls, 92 U. S., 372; " 3 DaUas, 171. 

Turbin vs. BuiisesB, 117 U. 8., <> U. S. Stot. at Large, |373. 
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but in accordance with the rule of uniformity laid down 
by the Constitution for duties, imposts and excises 
it was contended that it was thus rendered void 
and unconstitutional. Alexander Hamilton appeared 
among the lawyers for the government. The Supreme 
Court upheld the ConstitutionaUty of the law; their 
decision, rendered by Judge Chase, being in part as 
follows: ''The Constitution evidently contemplated 
no taxes as direct taxes, but only such as Congress could 
lay in proportion to the census. The rule of apportion- 
ment is only to be adopted in such cases where it can 
reasonably apply; and the subject taxed must ever 
determine the appUcation of the rule.'' ''All taxes 
on expense or consumption are indirect taxes. A tax 
on carriages is of this kind, and of course is not a direct 
tax. Indirect taxes are circuitous modes of reaching 
the revenues of direct individuals who generally live 
according to their income. In many cases of this 
nature the individual may be said to tax himself. I 
shall close this discourse with reading a passage or two 
from Smith's Wealth of Nations. 

' 'The impossibility of taxing people in proportion 
to their revenue by any capitation, seems to have given 
occasion to the invention of taxes upon consumable 
commodities ; the State not knowing how to tax directly 
and proportionably the revenue of its subjects endeav- 
ors to tax it indirectly by taxing their expense, which 
it is supposed in most cases will be nearly in proportion 
to their revenue. Their expense is taxed by taxing the 
consumable commodities upon which it is laid out. 
Vol. Ill, p. 331. 

" 'Consumable commodities, whether necessaries 
or luxuries, may be taxed in two different ways; the 
consumer may either pay an annual sum on account 
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of his using or consuming goods of a certain kind, or 
the goods may be taxed while they remain in the hands 
of the dealer and before they are delivered to the con- 
sumer. The consumable goods, which last a considerable 
time before they are consumed altogether, are most pro- 
perly taxed in the one way ; those of which the consump- 
tion is inamediate, or more speedy, in the other ; the coach 
tax and plate tax are examples of the former method of 
imposing, the greater part of the other duties of excise 
and customs, of the latter.' '^ Vol. III., p. 341. 

'*I am, therefore of the opinion that the judgment 
rendered in the Circuit Court of Virginia ought to be 
aflfirmed.'' 

A number of cases involving this question arose 
out of the taxation of the Civil War period. In the 
first of this series of cases, Pacific Insurance Company 
vs. Soule/' a tax on the income of Insurance Companies 
was held to be an indirect tax. 

This same clause was one of the points in issue in 
the case which settled the right of the United States to 
tax the notes issued by States Banks, Veazie Bank vs. 
Fenno." The decision of the Court, as far as it was 
concerned with the construction of this clause was 
merely an aflfirmance of the principles laid down in 
Hylton vs. The United States. 

In Scholey vs. Rew," a succession tax was held not 
to be a direct tax, and to be constitutional although not 
apportioned among the States. 

The last point in relation to this clause, which has 
engaged the attention of our Courts has been the ques- 
tion as to whether an income tax was constitutional 
when made uniform throughout the United States. 

« 7 Wallace, 433. » 23 Wallace, 331. 

"* 8 Wallace, 633. 
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In Springer vs. United States/* Judge Swayne in deliv- 
ering the opinion of the Court said: "The central and 
controlling question in this case is whether the tax 
which was levied on the income^ gains, and profits of 
the plaintiff in error as set forth in the record and by 
pretended virtue of the acts of C!ongress and parts of 
acts therein mentioned, is a direct tax. If it was, not 
having been laid according to the requirements of the 
Constitution, it must be admitted that the laws im- 
posing it, and the proceedings taken imder them by the 
assessor and collector for its imposition and collection 
were void. Our conclusions are that direct taxes 
within the meaning of the Constitution, are only 
capitation taxes, as expressed in that instrument, and 
taxes on real estate; and that the tax of which the 
plaintiff in error complains is within the category of an 
excise or duty.'' 

In 1895 the Constitutionality of the income tax 
provisions of the Act of August 15, 1894, was twice 
aigued before the Supreme Court. On April 8, 1895, 
the Court, one Justice being absent, decided in the 
cases of Pollock vs. Farmers' Loan and Trust Co., and 
Hyde vs. Continental Trust Co.," that "A tax on the 
rents or incomes or real estates is a direct tax, within 
the meaning of that term as used in the Constitution 
of the United States. 

'^A tax upon incomes derived from the interest of 
bonds issued by a municipal corporation is a tax upon 
the power of the state and its instrumentalities to bor- 
row money, and is, consequently, repugnant to the 
Constitution of the United States. Upon each of the 
other questions argued at bar, to wit: 

1. Whether the void provision as to rent and 

» 102 U. S., 586. "» 167 U. S., 4igL 
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income invalidates the whole act? 2. Whether as to 
the income from personal property as such, the act is 
imconstitutional, as laying direct taxes? 3. Whether 
any part of the tax, if not considered as a direct tax, 
is invalid for want of uniformity on either of the 
groimds suggested? The justices who heard the ail- 
ment are equally divided, and, therefore, no opinion 
is expressed/* 

Upon a second hearing,^' held before a full court, 
the entire law was declared unconstitutional on May 20, 
1895. The closing paragraph of the decision of the 
Court being bb follows : 

''Our conclusions may, therefore, be smnmed up 
afi follows: 

First: We adhere to the opinion already an- 
nounced, that, taxes on real estate being indisputably 
direct taxes, taxes on the rents or incomes of real 
estate are equally direct taxes. 

Second: The tax imposed by section twenty- 
seven to thirty-seven, inclusive, of the act of 1894, so 
far as it falls on the income of real estate and of personal 
property, being a direct tax within the meaning of the 
Constitution, and therefore, imconstitutional and void, 
because not apportioned according to representation, 
all those sections constituting one entire scheme of 
taxation, are necessarily invalid.'' 

The Constitutionality of the war revenue tax on 
legacies and inheritances was sustained by the Supreme 
Court of the United States in Knowlton vs. Moore.** 
The Court held that the uniformity required by the 
United States Constitution is merely a geographical 
imiformity, requiring the same plan and method 
throughout the United States, and not an intrinsic 

• M8 U. S., eOl. » 178 u. S., 41. 
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unifonnity relatiiig to the inherent character of the 
tax as respects its operation on individuals. The 
contention that the tax was a direct tax which must be 
apportioned was not sustained, because the tax was 
in its nature a duty or excise as distinguished from a 
tax on property. The progressive rate feature of the 
statute, by which the rates were graded in accordance 
with the amounts of the legacies or distributive shares, 
or progressively increased as those amounts increase 
was also sustained. 

With this last decision of the court on the legaUty 
of the tax on legacies and inheritances there is a com- 
pleted series of decisions which apparently cover practi- 
cally the whole field of Utigation which can arise on the 
construction of this clause. A summary of all the 
decisions the law as it now stands is as follows : A tax 
on consumable commodities is not a direct tax :^ A tax 
on legacies and inheritances is not a direct tax:^^ A tax 
on the note circulation of a state bank is not a direct 
tax:^ while the general income tax is a direct tax and 
is therefore unconstitutional as opposed to this fourth 
clause of the ninth section of the first article.^ It is 
probable that all of these cases may be taken as finally 
settling the law on the point which they imdertake to 
decide with the exception of the last one. In view of the 
fact that Pollock vs. Farmers' Loan & Trust Co., was 
only decided by the Supreme Court by a vote of five to 
four on a second hearing, the judges being equally 
divided in opinion on the first hearing, and that it is 
directly opposed to the decision of the Supreme Court 
in Springer vs. The United States and to the reasoning of 

* H^ton VB. United Statee, 3 * Pollock vs. Farmera' Loan A 

Dallas, 17L Trust Go., and Hyde vs. Conti- 

« Knowlton vs. Mooie, 176 U. S., nental Trust Co., 168 U. S., 

41. 601. 

** Veazie Bank vs. Fenno, 8 Wallace 
622. 
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the Court in the famous case of Hylton vs. The United 
States, the constitutionality of the income tax laid as an 
indirect tax may still be held to be an open question. An 
important point in the recent decision of Knowlton vs. 
Moore is that the reasoning of the Court and their 
apparent general conception of the meaning of this 
clause of the constitution agrees much more nearly with 
that of the court in the earlier cases than with that in 
Pollock vs. Farmers' Loan & Trust Company. 

Section 64. Taxing Power Lett to the State. 

The Constitution of the United States necessarily, 
did not deprive the State government of the power of 
taxation. In the words of the Supreme Court of the 
United States: 'Taxation is a sacred right essential 
to the existence of a government, an incident of sover- 
eignty.'*^ The field of direct taxes has in general 
during the history of our coimtry been left to the States. 
The Constitution of the United States, however, places 
certain restrictions upon the taxing power of any 
State. Some of these restrictions are express, others are 
implied. The express prohibitions are contained in the 
tenth section of the first article of the Constitution and 
are as follows: 

"No state shall, without the consent of the Con- 
gress, lay any imposts or duties on imports or exports, 
except what may be absolutely necessary for executing 
its inspection laws; and the net produce of all duties 
and imposts laid by any state on imports or exports, 
shall be for the use of the Treasury of the United States, 
and all such laws shall be subject to the revision and 
control of the Congress.*' 

The leading case involving the construction of this 

>* Dobbiiu TB. The OommiBdoDera of Erie County, 16 Peters, 435. 
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clause is that of Brown vs. the State of Maryland," 
where a license tax on importers was held to be of the 
same general character as a tax on imports, and 
therefore, to be unconstitutional. A very important 
rule on this subject was laid down by the court in this 
decision. An article authorized by Congress to be 
imported continues to be a part of the foreign commerce 
of the country while it remains in the hands of the im- 
porter for sale in the original bale, package, or vessel 
in which it was imported. The authority given to im- 
port necessarily implies the right to sell the imported 
article in the form and shape in which it was imported; 
and no state either by direct assessment or by requiring 
a license from the importer before he is permitted to 
sell, can impose any burden upon him or the property 
beyond what the law of Congress itself had imposed. 
But when the original package is broken up for use or 
for retail by the importer, and also when the commodity 
has passed from his hands into the hands of a purchaser 
it ceases to be an import or a part of foreign commerce, 
and may be taxed for state purposes." 

Other cases involving this question will be consid- 
ered in the chapter on the Regulation of Commerce. 

''No state shall, without the consent of Congress, 
lay any duty of tonnage." A duty on tonnage is a 
ta^ on ships based upon their capacity .^^ 

Section 65. Protection op .the United States 
Against Taxation by the States. 

The principal implied restriction of the taxing 
power of the States is that prohibiting them from in 
any way directly or indirectly, taxing the United 

» 12 Wheaton, 419. « State Tonaage Tax G^una^ 12 

» Fbm^'i Oonatitalaonal Law, Wallace, 204. 
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States Government, or anything used by this govern- 
ment as an agency or instrumentality. 

This principle is merely an application of the rule 
that a State cannot exercise any power which will in 
any way interfere with the canying on of the Federal 
government. The case of McCuUoch vs. Maryland," 
grew out of an attempt by the State of Maryland to tax 
the paper issued by the branch of the Bank of the 
United States situated in that State. The Supreme 
Court held that the United States Bank had been made 
an agency of the United States Government, and there- 
fore could not be subject in any way to State interfer- 
ence. Giief Justice Marshall in the course of his deci- 
sion in this case said: '^This great principle is that 
the Constitution and the laws made in pursuance thereof 
are supreme; that they control the Constitutions and 
Laws of the several states, and cannot be controlled 
by them. From this, which may almost be termed an 
axiom, other propositions are deduced as corollaries, 
on the truth or error of which, and on their application 
to this case, the case has been supposed to depend. 
These are: 1. That a power to create implies a 
power to preserve. 2. That a power to destroy, if 
wielded by a different hand, is hostile to, and incom- 
patible with these powers to create and preserve. 
3. That where this repugnancy exists, that authority 
which is supreme must control, not yield to that over 
which it is supreme. 

''That the power of taxing it by the States may be 
exercised, so as to destroy it, is too obvious to be denied. 
But taxation is said to be an absolute power, which 
acknowledges no other limits than those expressly, 
prescribed in the Constitution, and like sovereign power 

>• 4 Wbeaton, 316 
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of any other description, is trusted to the discretion of 
those who use it. But the very terms of this argument 
admit that the sovereignty of the State, in the article 
of Taxation itself, is subordinate to, and may be con- 
trolled by the Constitution of the United States. How 
far it has been controlled by that instrument must be a 
question of construction. In making this construction, 
no principle can be declared, can be admissibley which 
would defeat the legitimate operations of a supreme 
government. It is of the very essence of supremacy, 
to remove all obstacles to its action within its own 
sphere, and so to modify every power vested in subor- 
dinate governments, as to exempt its own operations 
from their own influence. This efiFect need not be 
stated in terms. It is so involved in the declaration of 
supremacy, so necessarily impUed in it, that the expres- 
sion of it could not make it more certain. We must, 
therefore, keep it in view while construing the Consti- 
tution." The tax laid by the State of Maryland was 
then held to be imconstitutional. 

The effect, therefore, of the decision in McCulloch 
vs. Maryland was not only to give a Uberal interpreta- 
tion to the extent of the impUed powers of Congress, 
but also to protect all the functions of the United States 
government against any interference by the State 
governments, particularly by means of taxation. 

This principle laid down in McCulloch vs. Maryland 
was re-aflirmed by the Supreme Court in Osbom vs. 
The Bank of the United States,** another case involv- 
ing an attempted taxation of the United States Bank 
by a State; in Dobbins vs. The Commissioners of Erie 
County ,~ which arose from a captain of a United States 
revenue cutter being taxed in Pennsylvania upon his 

» Wfaeaton, 738. » 16 Peten, 436. 
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salary as a national officer, and in Weston vs. Charles- 
ton/^ where the plaintiff sought the annidment of an 
assessment upon United States stock. A bank used as 
an agent by the United States government, the salary 
of a Federal officer, and the bonds of the United States, 
were alike held to be protected from State taxation. 

Section 66. Protec!TIon of the States Against 
Taxation by the United States. 

Half a century after McCulloch vs. Maryland the 
reverse of this question was presented to the Supreme 
Court in a case involving the right of the United States 
to lay and collect a tax on the salaries of State Officials. 
The case of the Collector vs. Day," decided in 1870, 
arose out of an attempt of a collector of the Internal 
Revenue of the United States, to collect a tax on the 
salary of a Judge of the State of Massachusetts levied 
in accordance with certain acts of Congress passed in 
1864, 1865 and 1867. The Court held that Day's 
salary was not subject to taxation by the United States, 
that: *'The general government, and the States, al- 
though both exist within the same territorial limits, are 
separate and distinct within their respective spheres. 
The former in its appropriate sphere is supreme, but 
the States within the limits of the powers, not granted, 
or, in the language of the tenth amendment ^reserved,' 
are as independent of the general government as that 
government within its sphere is independent of the 
States," and that the States were entitled to the same 
protection against taxation by the United States 
government, that the United States government had 
always been given against taxation by the States. 

» 2 Petere, 449. » 11 Wallace, 113. 



Chapter VII. 

THE REGULATION OF COMMERCE, 

Section 67. The Commerce Clause of the Federal 
Constitution. 

The power of Congress over Commerce is given 
in the third clause of the eighth section of the first 
article of the Constitution in the following words: 

(Congress shall have power) 'To regulate Com- 
merce with foreign nations, and among the several 
states, and with the Indian tribes. '' 

Theregulationof Commerce withforeign nations, is in- 
trusted to the central government in the United States 
as it must be to every true national government. The 
absence of this power in the central government under 
the Articles of Confederation constituted one of the chief 
sources of weakness of that instrument. Scarcely less 
essential to the harmony and existence of the United 
States was the placing in the hands of the new Central 
government of the power of regulating commerce 
between the several states. The absolute necessity of 
such control had been shown by the controversies 
between the different states during the period from 
1783 to 1787. The power of the United States over 
Commerce (except that confined within the limits of a 
single state) was made complete by the Constitution 
giving to it the regulation of commerce with the Indian 
tribes. 

The importance of this power of Congress over 
commerce, and more particularly over interstate com- 

136 
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merces, has greatly increased since the early days of 
the Constitution. 

^The commerce clause of the Federal Constitution 
presents the remarkable instance of a national power 
which was comparatively unimportant for eighty years, 
and which in the last thirty years has been so developed 
that it is now, in its nationalizing tendency, perhaps 
the most important and conspicuous power possessed 
by the Federal Government. 

**The fact is more remarkable because the defi- 
ciency in the Articles of Confederation most felt was 
the lack of this very power, and because the Convention 
which framed the Federal Constitution was immedi- 
ately brought about by the recognized necessity of an 
uniform system in the commercial regulations of the 
several states.''* 

Before the year 1840, the construction of this 
clause had been involved in but five cases submitted 
to the Supreme Court of the United States. In 1860 
the number of cases in that Court involving its con- 
struction had increased to seventy-seven; in 1890 it 
was one hundred and forty-eight; while at the present 
time it is over two hundred. An equally rapid increase 
is to be seen in the number of cases of this character 
in the Supreme courts of the States and in the United 
States circuit and district courts. Up to the year 
1840, this clause had been involved in these courts in 
forty -eight cases, by 1860 in one hundred and 
sixty-four, by 1890 in eight hundred and by the close 
of the nineteenth century in nearly fifteen hundred; 
while the number of cases on some phase or other of 
this subject is yearly increasing.* 

^ "Commeroe Gauae of the Con- ' Id., pp. 14-15. 

stitution/' Flientioe and Egan 
p. 1. 
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Congress having the power to regulate commerce 
has the power entirely to prohibit it. Congress once 
undertook to prohibit foreign conmierce. This was in 
1807 when the Embargo Act was passed prohibiting 
commerce with all foreign coimtries; the non-inter- 
course act of 1809 modified this so that it only applied 
to commerce with France and England. These acts 
were attacked as imconstitutional on the ground that 
their object was to destroy conotmerce, not to regulate 
it. Their constitutionaUty was upheld, however, in 
a district court of the United States,' and the question 
never was brought before the Supreme Court. That 
Congress has such power can hardly be doubted. The 
power to regulate is unlimited, and the prohibition of 
commerce is but one kind of regulation. It has been 
held that Congress can prohibit trade with the Indians, 
unless carried on under a license,^ and it is but a step 
from this point to the prohibition of such trade alto- 
gether. 

The power to regulate foreign and interstate com- 
merce necessarily involves the control of navigable 
waters, over which so large a portion of such conmoierce 
must go. The proposition laid down in Gibbons vs. 
Ogden, that the laws of Congress regulating commerce 
must act within the limits of the individual states, 
carries with it the corollary that Congress must have 
the right of control over the great highways of inter- 
state commerce which run through the states. In 
Pennsylvania vs. Wheeling Bridge Company* it was 
held that the Ohio River, being a navigable stream, 
was subject to the control of Congress, and that there- 
fore, if a bridge was so erected across it as to obstruct 

> United States vs. The William, « United States vs. CSsha, 1 Mo- 

American Law Journal, 255. Lean, 254. 

• 12 Howard, 518. 



128 UNITED STATES CONSTITUTIONAL LAW. 

navigation, it was a nuisance, and that an act of the 
Legislature of Virginia authorizing its construction, 
afiForded no justification to the bridge company. The 
power of Congress to regulate commerce comprehends 
the control for that purpose, of all the navigable 
waters of the United States which are accessible from 
a State other than that in which they lie, and it is for 
Congress to determine whether its full powers will be 
brought into activity, and as to the regulations it will 
adopt.* The authority of the United States includes 
not only the power to improve the navigation of 
navigable waters,' but also to regulate their use as a 
highway.' Congress may authorize the erection of 
railroad bridges across navigable waters for the pur- 
pose of preventing trammels to commerce across the 
states.* But if a river is not, of itself, a highway of 
commerce with other states or foreign countries, or 
does not form such highway by its connection with 
other waters, and is only navigable between different 
places within the State, then it is not a navigable 
water of the United States, and the act of Congress 
for the enrollment and license of vessels does not 
apply.*® This power of Congress to regulate commerce 
gives the general government authority to provide 
for the pimishment of crimes connected with such 
commerce," and also to make laws relative to mari- 
time torts." 

* Gflman vs. Philadelphia, 3 Wal- ' Railroad Gompany vi. Rich- 

laoe, 713. Qee, also, Feniuyl- mond, 119 WaUa^ 589. 

vania vs. Wheding, etc., » The Montello. 11 Wallaoe, 411. 

Bridffe Go.. 18 Howard, 421; See. also, the Daniel Ball, 10 

South Carolina vs. Georgia, 93 Wallace, 557. 

U. S., 4; MiUer va. Mayor of » United States vs. Oo«inlM, 12 

New York, 109 U. S., 386. Peters, 72. 

* Wisconsin vs. Duluth, 96 U. S., » Lord vs. Steamship 06., 102 U. 

379. S., 641. 

* Woiks vs. Junction Ry. Go., 6 

McLean, 426. 
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Section 68. What Commerce Includes. 

Commerce, of course, includes the purchase, sale 
and exchange of commodities." The definition of 
commerce as ''an exchange of commodities*^ is, how- 
ever, too narrow. Something more is included in the 
term. The Supreme Court of the United States has 
always given a liberal interpretation to the meaning 
of the word commerce, just as it has given a broad 
interpretation to the power of Congress over the same. 
In the famous case of Gibbons vs. Ogden, the following 
definition of the meaning of the word commerce is to 
be found: 

''The words are: 'Congress shall have power to 
regulate commerce with foreign nations, and among 
the several states, and with the Indian tribes\ The 
subject to be regulated is commerce; and our con- 
stitution being, as was aptly said at the bar, one of 
enumeration and not of definition, to ascertain the 
extent of the power, it becomes necessary to settle 
the meaning of the word. The counsel for the appellee 
would limit it to traffic, to buying and selling, or the 
interchange of commodities, and do not admit that it 
comprehends navigation. This would restrict a gen- 
eral term, applicable to many objects, to one of its 
significations; commerce, imdoubtedly, is traffic, but 
it is something more — ^it is intercourse. It describes 
the commercial intercourse between nations, and 
parts of nations, in all its branches, and is regulated 
by prescribing rules for carrying on that intercourse. 
The mind can scarcely conceive a ^stem for regulating 
commerce between nations which shall exclude all 
laws concerning navigation, which shall be silent on 

"• Addyvton Pipe, etc., Co. vb. U. Ferry Oo. vs. Pennqrlvania, 

S., 176 U. S., 241; Glouoeiter 114 U S., 203. 

Vol. n-*. 
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the admission of the vessels of the one nation into the 
ports of the other, and be confined to prescribing 
rules for the conduct of individuals, in the actual em- 
ployment of bujdng and selling, or of barter. 

''If commerce does not include navigation, the 
government of the Union has no direct power over 
that subject, and can make no law prescribing what 
shall constitute American vessels, or requiring that 
they shall be navigated by American seamen. Yet 
this power has been exercised from the commencement 
of the government, has been exercised with the con- 
sent of all, and has been imderstood by all to be a com- 
mercial regulation. All America understands, and 
has uniformly understood, the word 'commerce' to 
comprehend navigation. It was so understood, and 
must have been so understood when the Constitution 
was framed. The power over commerce, including 
navigation, was one of the primaiy objects for which 
the people of America adopted their government, and 
must have been contemplated in forming it. The 
convention must have used the word in that sense 
because all have understood it in that sense; and the 
attempt to restrict it comes too late. 

' 'If the opinion that 'commerce, ' as the word is used 
is in the Constitution, comprehends navigation also, 
requires any additional confirmation, that additional 
confirmation is, we think, furnished by the words of 
the instrument itself. It b a rule of construction, 
acknowledged by all, that the exceptions from a power 
mark its extent; for it would be absurd, as well as 
useless, to except from a granted power that which 
was not granted — ^that which the words of the grant 
could not comprehend. If, then, there are in the 
Constitution plain exceptions from the power over 
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navigation, plain inhibitions to the exercise of that 
power in a particular way, it is a proof that those who 
made these exceptions, and prescribed these inhibi- 
tionSi understood the power to which they applied 
as being granted. 

''The ninth section of the first article declares that 
'no preference shall be given, by any regulation of 
commerce or revenue, to the ports of one state over 
those of another/ This clause cannot be imderstood 
as applicable to those laws only which are passed for 
the purpose of revenue, because it is expressly applied 
to commercial regulations and the most obvious 
preference which can be given one port over another, 
in regulating commerce, relates to navigation, but the 
subsequent part of the sentence is still more exphcit. 
It is, 'nor shall vessels bound to or from one state, be 
obliged to enter, clear, or pay duties in another/ 
These words have a direct reference to navigation. 

"The universally acknowledged power of the 
government to impose embargoes must also be con- 
sidered as showing that all America is united in that 
construction whidi comprehends navigation in the 
word 'coDMnerce/ Gentlemen have said, in argument, 
that this is a branch of the war-making power, and 
that an embargo is an instrument of war, not a regu- 
lation of trade. That it may be and often is, used as 
an instrument of war, cannot be denied. An embargo 
may be imposed for the purpose of facilitating the 
equipment or manning of a fleet, or for the purpose of 
conceaUng the progress of an expedition preparing to 
sail from a particular port. In these, and in similar 
cases, it is a military instrument, and partakes of the 
nature of war. But all embargoes are not of this 
description. They are sometimes resorted to without 
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a view to war, and with a single view to commerce. 
In such case an embargo is no more a war measure than 
a merchantman is a ship of war, because both are 
vessels which navigate the ocean with sails and 
seamen.'' 

Transportation not only is commerce, but it is an 
essential element always to be found in cases of inter- 
state commerce. Transportation is the means by 
which commerce is carried on; without transportation 
there could be no commerce between nations or among 
the states. 

In every case which has been held to be within the 
constitutional grant to Congress, actual transportation, 
either of persons or property, appears to be the char- 
acteristic of foreign commerce and of commerce among 
the states." 

In a later case than Gibbons vs. Ogden, the 
Supreme Court said : 

' 'Transportation for others, as an independent 
business, is commerce, irrespective of the purpose to 
sell or retain the goods which the owner may entertain 
with regard to them after they shall have been de- 
Uvered.'' " 

The control of Congress over transportation gives 
to it a like power of regulation over those appliances or 
instrumentaUties by which transportation is affected. 
The early cases on this point were mainly concerned 
with r^ulations affecting steamboats,^* but in the later 
cases it has been railroads whose regulation generally 

^* Prentice and Egan's Commeroe S. 8. Co., vs. Pemuylvania, 

Glaiue of the Federal Gonfltitu- 122 U. S., 339; Railroad Com- 

tion, citing Steamship Co. vs. pany vs. Husen, 96 U. S., 465, 

Pennsylvania, 122 U. S., 326- 470. 

339; Von Hoist, Constitutional ^ Hawley vs. Kansas CSty Southern 

Law of U. 8., p. 138; United R. O)., 187 U. S., 619. 

States vs. E. 0. Knikht Co., ■* See Gibbons vs. Ogden, s 
156 U. S., 1; Philadelpfiia, etc., 
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was attempted/^ As an incident to their control over 
railroads it has been held that Congress has the power 
to authorize the construction of a railroad/® or to grant 
a right of way to a railroad," 

Telegraph lines are so intimately connected with 
commerce in their use, that their regulation is held to 
be a regulation of commerce, and as such to be within 
the power of Congress.^ The same rule applies to 
telephone lines according to State decisions, there 
being as yet no Federal adjudication of the question.'^ 

The handling and slaughtering of animals is 
commerce." 

In their regulation of commerce Congress has the 
same power over corporations that it has over individ- 
uals." This necessarily results from the fact that the 
United States Constitution makes no acknowledgment 
of corporations as artificial persons, and imder it they 
can only be regarded, at least in theory, as aggregations 
of individuals. 

The power to regulate commerce includes the 
power to declare what articles are legal subjects of 



commerce. 
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Section 69. What Commerce Does not Inculde. 

While the courts have given a very broad meaning 
to the term commerce, still not every transaction 
involving the payment of money is commerce. 



» See Reading R. R. Go. vb. Perni- 

Srlvania, 15 Wallace, 284; 
hicago and Northwostem 
Railioad Go. vb. Fuller, 18 
Wallace, 668. 
' California vs. Oentral Pacific R. 
Co., 127 U. 8., 39. 

^ Cherokee Nation vb. Southern 
Kansas R. Co., 135 U. S., 642. 

» Lelamp vs. Mobile, 127 U. S., 
645; Western Union Telegraph 
Go. VB. James, 162 U. S.. 634; 
Western Union Telegraph Go. 



vs. Alabama State Bank of 
Alabama, 132 U. S. 473. 

^ Central Union Telegraph Go. vs. 
State, 118 Ind., 207. 

" Hopkins vs. United States, 171 
U. S., 678. 

« Grutcher vs. Kent, 141 U. S.. 57; 
Paul vs. Virginia, 8 Wallace 
182. 

** Bowman vs. Raflway Go., 125 
U. S., 465; Leisy vs. Hardin, 
135 U. S., 100, United States 
vs. Papper, 98 Federal Re- 
porter,^. 
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Insurance is not commerce. This subject is 
deserving of especial attention, here, in view of the 
present agitation for the national regulation of insur- 
ance companies. The only groimd upon which the 
Federal Government could assume such regulation 
would be as a regulation of interstate commerce, and 
the decisions of the United States courts have, without 
exception, held that insurance is not commerce. In 
the leading case of this subject, Paul vs. Virginia,' Mr. 
Justice Field in delivering the opinion of the Court, 
said: 'Issuing a policy of insurance is not a transac- 
tion of conunerce. The policies are simple contracts 
of indemnity against loss by fire, entered into between 
the corporation and the insured, for a consideration 
paid by the latter. These contracts are not articles 
of conmierce in any proper meaning of the word. They 
are not subjects of trade and barter offered in the 
market as something having an existence and value 
independent of the parties to them. They are not 
commodities to be shipped or forwarded from one state 
to another, and then put up for sale. They are like 
other personal contracts between parties which are 
completed by their signature and the transfer of the 
consideration. Such contracts are not interstate trans- 
actions, though the parties may be domiciled in differ- 
ent states. The policies do not take effect — ^are not 
executed contracts — ^until delivered by the agent in 
Virginia. They are then, local transactions and are 
governed by the local law. They do not constitute a 
part of the conunerce between the states any more than 
a contract for the purchase and sale of goods in Virginia 
by a citizen of New York, whilst in Virginia would 
constitute a portion of such commerce.'' 

In the Liverpool and London Life and Fire Insur- 

» 8 WaUaoe, 168. 
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ance Company vs. Massachusetts,^ the Court leaflinned 
the decision in Paul vs- Virginia, and in Berry vs. 
Mobile life Insurance Company,'^ this doctrine was 
applied to life insurance contracts. This last case also 
decided that the fact that the parties were domiciled 
in. different states was immaterial. This principle that 
insurance is not conmierce was aflSrmed by the Supreme 
Court for the last time (to date) in New York Life 
Insurance Company vs. Cravens " decided in 1900. 

The United States Goviemment cannot restrain 
a state, from passing such insurance regulations as it 
deems proper, or even from discriminating against 
foreign insurance companies. A statute of the State 
of New York provided that when the laws of other 
states imposed upon insurance companies incorporated 
under the laws of New York as a condition to their 
doing business in such states, greater burdens than 
were imposed by the laws of New York upon similar 
companies of such other states doing business in New 
York, then the same burdens should be imposed upon 
the companies of such other states doing business in 
New York as were by the laws of such states imposed 
upon New York companies. The Supreme Court 
decided that this law was not unconstitutional under 
the foxuteenth amendment to the Constitution of the 
United States providing that no state shall *'deny to 
any person within its jurisdiction the equal protection 
of its laws.'' ~ 

The mere production or manufacture of com- 
modities are not acts of commerce. In Kidd vs. 
Pearson'® the constitutionality of the Iowa law pro- 
hibiting the manufacture of intoxicating Uquors within 
the limits of the state was attacked, on the ground that 

** 10 WaOaoe, 566. * Fire Amociation of Philadelphia 

^ 3 Fed. Cm. No. 1, 358. vb. New York, 119 U. S., 110. 

• 178 U. S., 401. » 128 U. S., 1. 
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as the whole or a part of the liquor produced was to be 
sent out of the state, its manufacture was one step in 
a transaction of interstate commerce. The Court 
refused to take this view, sajdng: 

'^We think the construction contended for by 
plaintiff in error would extend the words of the grant 
to Congress, in the Constitution, beyond their obvious 
import, and is inconsistent with its objects and scope. 
The language of the grant is: 'Congress shall have 
power to regulate commerce with foreign nations and 
among the several states,' etc. The words are used 
without any veiled or obscure signification, * * ♦ 

'^o distinction is more popular to the common 
mind, or more clearly expressed in economic and 
political literature, than that between manufactures 
and commerce. Manufacture is transformation — ^the 
fashioning of raw materials into a change of form for 
use. The fimctions of commerce are different. The 
buying and selling and transportation incidental thereto 
constitute conunerce.'' 

A contract entered into for the erection of a factory 
to be supervised and operated by the oflGlcers of a foreign 
corporation is not a transaction of interstate commerce 
in the constitutional sense, merely because of the fact 
that the products of the factory are largely sold and 
shipped to other localities.'^ 

But where the contract for the making of an 
article calls for its delivery in another state, the 
transaction is one of interstate commerce.'' So, also, 
a shipment of merchandise C. 0. D. from one state 
into another constitutes interstate commerce." 

*^ Diamond Glue Go. vs. U. S. " American ExpreeB Gompany vb. 

Glue Go., 103 Fed. Rep., 838 Iowa, 196 U. S., 143, revereins 

affirmed, 187 U. S., 611. 118 Iowa, 447. 

• Addyston Pipe, etc.. Go. vs. 
United SUtes, 175 U. S., 246. 
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A State tax on money or exchange brokers is not 
in violation of the powers of Congress. This is true 
even in the case of a broker who deals exclusively in 
foreign bills of exchange. Foreign bills of exchange 
are instruments of commerce, but, not more so than are 
the products of agriculture or manufactures, over which 
the taxing power of a state extends until they are 
separated from the general mass of property by becom- 
ing exports." 

The power of the United States over commerce 
will not be allowed to invalidate state laws passed 
for the prevention of fraud." 

Section 70. The Power op the States Over 
Interstate Commerce. 

The question more than on any other on which 
the respective powers of the Federal and State govern- 
ments, has been the subject of litigation — ^has been 
that of the extent of the authority of each in the 
regulation of commerce. As above stated, the famous 
commerce clause of the Constitution gives Congress 
the power: 'To regulate commerce with foreign 
nations and among the several states, and with the 
Indian tribes.'' This provision has never been held 
to entirely prohibit the states from making com- 
mercial regulations. The right of the states to com- 
pletely regulate all commerce confined within its own 
limits, has never been disputed. On the other hand, 
it has been conceded that the power of Congress over 

** Nathan vb. Louisiana, 8 Howard, ing upon discrimmation rather 

73. than law. For other oleomar- 

** Flumbey vb. Massachusetts, 155 garine cases, see, Schallenber- 

U.S., 461. Thiswasanoleomar- ger vs. Penn^ylyania, 171 U. 

prine case, and the decision has S., 1; Collins vs. New Hamp- 

been criticised as beinff opposed shire, 121 U. S., 30; Powell vs. 

to the doctrine as laia down in Peniuiiylvania, 127 U. S., 678. 
Leisy vs. Hardin, and as rest- 
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interstate commerce is supreme. The doubtful border 
line has been created by the question whether the 
states could^ in any instance^ legislate on questions of 
interstate commerce, if such legislation did not con- 
flict with any Federal statute. 

Section 71. Gibbons vs. Ogden. 

Gibbons vs. Ogden** was the first case to come 
before the Supreme Court of the United States, which 
involved the question as to whether the federal power 
over interstate commerce was exclusive or only concur- 
rent. This case grew out of the action of the Legislature 
of the State of New York in granting to Robert L. Liv- 
ingston and Robert Fulton, the exclusive right of navi- 
gation in all the waters within the jiuisdiction of the 
State, with boats moved by fire or steam, and authoriz- 
ing the courts of the State to award an injimction to re- 
strain any other person whatever for navigating such 
waters with boats of this description. This act was as- 
sailed by the appellant in the case as imconstitutional, 
as being in violation of the power of Congress over the 
interstate commerce. The decision of the particularques- 
tion involved in this case was not a difficult one. In spite 
of the decision of the highest court of the State of New 
York, awarding the injunction asked against the in- 
fringement of this monopoly, it was very evident that 
if a State could pass laws of this character, the control 
of Congress over interstate commerce was a myth. 
The Supreme Court decided that the act of the State 
of New York was imconstitutional as infringing the 
power of Congress over interstate commerce. The 
simplicity of the decision of the point at issue in the 
case seems to have encouraged the Court to la,y down 

*• 9 WheatoD, 1, decided 1824. 
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a sweeping generalization on the supremacy of Con- 
gress over all cases of interstate commerce. In their 
dicta in this case the Supreme Court took a position 
which; after occasioning trouble to the Supreme Court in 
later casesyfinallyhad to be abandoned in part. The gen- 
eral principle here laid down was that the power of 
Congress over interstate commerce was not only su- 
preme, but exclusive, and that any state legislation 
on the subject, even if only referring to points which 
had not been legislated upon by Congress, was there- 
fore an infringement of the powers of Congress and 
unconstitutional. 

Section 72. Later Cases. 

The position taken in Gibbons vs. Ogden, was 
soon reiterated in the case of Brown vs. Maryland,^ 
which decision involved the constitutionality of a 
statute of the State of Maryland imposing a license 
tax upon importers, for the privilege of selling imported 
goods. The Supreme Court decided this statute to be 
unconstitutional as violating two provisions in the 
Constitution, first, the clause that ''no State shall, 
without the consent of Congress, lay any imposts, or 
duties on imports or exports, except what may be 
absolutely necessary for executing its inspection laws;'' 
and second, the clause giving Congress power over in- 
terstate conunerce. The decision in this case is partially 
based upon the assiuned fact that the commercial 
power is exclusive in Congress, even in cases where 
Congress had failed to exercise this power by legislat- 
ing on the subject in question. 

Only two years after the decision in Brown vs. 
Maryland, a case was presented to the Supreme Court 

« 12 Wbeaton, 419, decided 1827. 
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which compelled that body to render a decision, which 
cannot be harmonized with the dicta in Gibbons vs. 
Ogden. This case of Willson vs. Blackbird Creek 
Marsh Company," involved the validity of a law of 
Delaware, authorizing the erection of a dam across 
Blackbird Creek, a small stream entirely within the 
territorial limits of the State of Delaware. There was 
no act of Congress which related to the subject. Chief 
Justice Marshall, in the course of his decision, said : ' 'If 
Congress had passed an act which bore upon the case, 
any act in execution of the power to regulate commerce, 
the object of which was to control State legislation 
over those small navigable creeks into which the tide 
flows, and which abound throughout the lower coimtry 
of the middle and southern states; we should feel not 
much difficulty in saying that a State law coming in 
conflict with such act would be void. But Congress 
has passed no such act. The repugnancy of the law 
of Delaware to the Constitution is placed entirely on 
its repugnancy to the power to regulate commerce 
with foreign nations and among the several states; a 
power which has not been so exercised as to affect the 
question. 

''We do not think that the act empowering the 
Blackbird Creek Marsh Company to place a dam across 
the creek can, under all the circumstances of the case 
be considered as repugnant to the power to regulate 
commerce in its dormant state, or as being in conflict 
with any law passed on the subject.'' 

The effect of this decision upon that in Gibbons 
vs. Ogden, has been the occasion of much dispute. 
No reference is made in the latter decision to the former 
one and the presumption would seem to be that the 

2 Peters, 245, decided 1820. 
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Court had in no wise changed its opinion as to the law 
decided in the former case and intended to leave it in 
full force. It is, nevertheless, evident that the de- 
cision in Gibbons vs. Ogden, was broad enough to 
have justified the Court in holding the Delaware sta- 
tute unconstitutional, in WiUson vs. Blackbird Creek 
Marsh Company. The Court, however, seems to have 
thought, as is undoubtedly the case, that there was a 
great distinction between such a regulation of com- 
merce as was involved in Gibbons vs. Ogden, and that 
in issue in WiUson vs. Blackbird Creek Marsh Company. 
The Court, however, was not at this time able to 
enunciate any general statement which could differ- 
entiate the class of cases where State regulations was 
absolutely prohibited by the Constitution, and those 
cases where it might be exercised except where it con- 
flicted with the regulations created by Congress. The 
latter decision, therefore, left the law in a most un- 
satisfactory condition. The decision proved the gen- 
eral principle which the Court had previously laid down, 
to be too broad, but no attempt was made to reduce 
it to its proper limits. The decision in the case of 
New York vs. Miln'* also failed to establish any satis- 
factory working rule. The question here involved 
was the constitutionality of an act of the State of 
New York, requiring masters of all passenger vessels 
from other states or foreign countries to make a report 
to the State authorities within twenty-four hours after 
their vessels had arrived, giving certain specified in- 
formation as to the passengers carried on the vessels 
diuing the voyage just completed. The correctness 
of the general principles contained in the decision in 
Gibbons vs. Ogden were discussed in the arguments 

» 11 Peten, 102. 
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of the attorneys on both sides. The Court, how- 
ever, again evaded the fundamental principle involved, 
and decided in favor of the constitutionality of the 
law of New York, on the ground that it was merely 
an exercise of the police power, and not a regulation 
of commerce. A dissenting opinion in this case is 
based upon the dicta in Gibbons vs. Ogden. 

The confusion as to the true law of this point was 
only increased by the result in the License Cases,** 
where such difference of opinion became manifested 
among the judges that six out of the seven members 
of the Supreme Court wrote opinions. The License Cases 
consisted of the three cases of Thurlow vs. The Com- 
monwealth of Massachusetts, Fletcher vs. The State 
of Rhode Island, and Peirce et ah vs. The State of New 
Hampshire, which were argued together. The first 
two named cases arose upon state laws, passed for the 
purpose of discouraging the use of ardent spirits within 
their respective territories, by prohibiting their sale 
in small quantities and without licenses previously 
obtained from the state authorities. The validity 
of the law of each state was attacked upon the ground 
that it was repugnant to that clause of the United 
States Constitution which confers upon Congress the 
power to regulate commerce with foreign nations and 
among the several states. In the New Hampshire 
case there was a state law which prohibited the sale of 
distilled spirits, in any quantity, without a license 
from the selectmen of the town in which the party 
resided. The plaintiffs in error, who were merchajits 
in Dover, in New Hampshire, purchased a barrel of 
gin in Boston, brought it to Dover, and sold it in the 
cask in which it was imported, without a license from 
the selectmen of the town. For this sale they were 

^ 6 Howard, 504. 
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indicted, convicted and fined, under the law above 
mentioned. 

The constitutionality of all the state laws involved 
were upheld, but the reasoning and dicta contained 
in the opinion of the various judges, especially as to 
the New Hampshire case, were antagonistic to each 
other in an extreme degree. Three of the judges, 
including the Chief Justice,^^ acknowledged that the 
law of New Hampshire was a regulation of interstate 
conunerce, but held it to be vaUd as it did not conflict 
with any United States statute, and then attempted 
the hopeless task of reconciling this opinion with the 
decision in Gibbons vs. Ogden. Justice Grier, stood 
forth as the extreme exponent of the states' rights 
doctrines by holding that the police power of the 
State was paramount over the power of Congress to 
regulate interstate commerce. Another judge" held 
that the right to import did not include the right to 
sell. Justice Woodbiuy took a position very similar 
to that afterward laid down in the case of Cooley vs. 
Wardens of the Port; in his decision, he distinguished 
between those regulations of conmierce which required 
uniformity of application throughout the country, 
and that other class of regulations which were of only 
local application or importance; holding that the con- 
trol of Congress over the former was exclusive, while 
as regards the latter, State regulations might be per- 
mitted so long as they did not conflict with Federal 
legislation. Justice McLain, was the only judge, who 
in this case followed in his opinion the doctrine of 
Gibbons vs. Ogden. 

This doctrine, however, was again upheld by a 
majority of the court in the Passenger Cases.** The 

«" Taney, Catron, and Nelaon. The "Paflsenger Caaes" in- 

^ Juatioe Daniel. duded the case of Smith vs. 

« 7 Howard, 283, decided 1848. Turner and Norris vb. Boiton. 
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decision in these cases denied the constitutionality of 
laws passed by the states of New York and Massachu- 
setts imposing a tax upon all passengers arriving from 
other states or foreign coimtries, the proceeds of which 
taxes were to go, first, to pay the state expenses of 
executing its police laws excluding paupers and con- 
victs, and the surplus, if any, to be applied to the 
general expenses of the State, Justice Woodbury, 
in a dissenting opinion, reiterated the distinction 
drawn by him in the License Cases. Three other 
justices also dissented from the opinion of the Court. 
The modem rule on this question received the 
sanction of the court for the first time in Cooley vs. 
The Wardens of Port,** although it had been anticipated 
by Mr. Justice Woodbury in his opinions in the license 
cases and the passenger cases. The statute whose 
constitutionality was involved in Cooley vs. Wardens 
of the Port, was one of the State of Pennsylvania, 
which regulated the employment of pilots in the port 
of Philadelphia. In their decision in this case the 
judges of the Supreme Court distinguish between 
regulations of commerce in which uniformity through- 
out the United States is desirable, and those other 
regulations which, being local in their nature, may 
properly admit of variations in different places to meet 
varying local conditions. As to the first class of 
regulations, the Court affirmed the rule in Gibbons vs. 
Ogden, as to the second class it held that in the 
absence of federal statutes the different states might 
legislate for their own territory. While the power of 
Congress was still held supreme in all cases, it was only 
held exclusive in those of the first class. Mr. Justice 
Curtis in delivering the opinion of the Court, said in 

«• 12 Howud, 280. dwskkd 1861. 
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part : ''When the nature of a power like this is spoken 
of, when it is said that the nature, of the power requires 
that it should be exercised exclusively by Congress, 
it must be intended to refer to the subjects of that 
power, and to say they are of such a nature as to 
require exclusive legislation by Congress. Now, the 
power to regulate commerce embraces a vast field, 
containing not only many, but exceedingly various 
subjects, quite unlike in their nature; some impera- 
tively demanding a single uniform rule, operating 
equally on the commerce of the United States in every 
port; and some, like the subject now in question, as 
imperatively demanding that diversity, which alone 
can meet the local necessities of navigation. Either 
absolutely to affirm or deny that the nature of this 
power requires exclusive legislation by Congress, is to 
lose sight of the nature of the subjects of this power, 
and to assert concerning all of them what is really 
applicable to a part.'' 

Although, for more than half a century, the case 
of Cooley vs. Wardens of the Port, has been recognized 
as containing the correct principle as to the respective 
powers of the state and federal governments, the 
application of the rule has often been a matter of 
difficulty. No clear cut line of demarcation divides 
the two classes of cases, and it is not always easy to 
decide whether a certain commercial r^ulation is 
general or local in its character. The courts have been 
compelled to decide each case which came before them 
on its own particular state of facts. 

In County of Mobile vs. Kimball,^ it was held that 
the improvement of harbours, bays and navigable 
rivers within the states may be r^;ulated by state 

«> 102 U.S., 601. 
T€L II— 10. 
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authority, if such regulation does not impair their 
navigation as permitted under the laws of the United 
States, nor defeat any system for the improvement of 
their navigation provided for by the general govern- 
ment. The court in this decision thus comments on 
the principle involved: 'The uniformity of commer- 
cial r^ulations, which the grant to Congress was 
designed to secure is only for cases where such uni- 
formity is practical. Where from its nature or the 
sphere of its operation, the subject is local and limited, 
special regulations adapted to the immediate locality 
could only have been contemplated. State action upon 
^ch subjects can constitute no interference with the 
commercial power of Congress, for when that acts the 
state authority is superseded. Inaction of Congress 
upon these subjects of a local nature or operation, 
unlike its inaction upon matters affecting all the states 
and requiring imif ormity of regulation, is not to be 
taken as a declaration that nothing shall be done with 
respect to them, but is rather to be deemed a declara- 
tion that for the time being, and until it sees fit to act, 
they may be regulated by state authority.'' 

This decision is sometimes referred to as deciding 
that one test of the constitutionality of a state law on 
the subject of commerce is whether it would result in 
discrimination.** Such a deduction from this decision 
is, however, unwarranted. That the absence of any 
discrimination between local and interstate commerce 
is not alone sufficient to render a state law constitu- 
tional is shown by the decision in the case of the State 
Freight Tax.*^ This decision involved the constitu- 
tionality of a law of the State of Pennsylvania, which 

** See Prentioe and Egan "Com- ^ 15 Wallace, 232. 

meroe Glauae of the Federal 
Conatitution/' 3. 
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laid a tax on every ton of freight carried within the 
limits of the State. The tax fell both on that commerce 
which was strictly local and that which was interstate 
in its character; but in spite of this lack of discrimina- 
tion, the law was held to be an unconstitutional inter- 
ference with interstate commerce. 

The most important recent decisions of the 
Supreme Court on this question of the extent to which 
a state may properly be allowed to regulate commerce 
have been concerned with the famous original package 
rule. The first case involving this phase of the subject 
was that of Brown vs. Maryland/^ decided in 1827 and 
already referred to in this chapter. In the decision 
in this case it was held that as sale is the object of 
importation, the importation of goods for sale was not 
complete until the goods had been sold, and that an 
article could not be considered as incorporated with 
the general mass of property of the State while it still 
remained in its original package in the hands of the 
importer. Forty years later this rule was modified by 
the decision in the case of WoodruflF vs. Parban *• in 
which the Supreme Court held that this rule should 
only be applied in the case of goods imported from 
foreign countries and not to goods merely imported 
into one state from another state. This modified rule 
was followed by the Court in the cases of Brown vs. 
Houston,*® and Robbins vs. Taxing District.*^ In the 
still more recent cases, however, of Bowman vs. The 
Northwestern Railroad,** and Leisy vs. Hardin,*' the 
Supreme Court, although in each case by a divided 
vote, returned to the doctrine as laid down in Brown vs. 
Maryland. 

^ 12 Wbeaton, 419. " 120 U. S., 4S0, decided in 1886. 

« 8 Wallace, 123. " 125 U. S., 465, decided in 1887. 

» 114 U. S., 622, decided in 1885. ** 135 U. S., 100, decided in 1890. 
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The case of Leisy vs. Hardin, sometimes known 
as the original package case, grew out of the prohibition 
law of the State of Iowa. Citizens of Illinois, in 
disr^ard of this law, shipped beer into Iowa, and upon 
this being seized brought an action of replevin to recover 
it. A judgment by the Supreme Court of Iowa in 
favor of the defendants was overruled by the Supreme 
Court of the United States, which held that the right 
of Congress to provide for the interchange of com- 
modities between the states, involved the control over 
such coDMuerce until the commodities were incorpor- 
ated into the general mass of property of the state 
(thus deciding as to interstate commerce what Brown 
vs. Maryland decided as to foreign commerce); that 
while any state under its general police powers had the 
right to provide for the security of the lives, limbs, 
health and comfort of persons and the protection of 
property, so situated, yet a subject matter which has 
been confided exclusively to Congress by the Constitu- 
tion is not within the jurisdiction of the police power 
of the state, unless placed there by congressional action, 
and that, therefore, as beer was a generally recognized 
article of commerce, no state could prohibit its importa- 
tion, or its sale in the original packages in which it was 
imported. The opinion closed with the following 
paragraph: 

' 'Whatever our individual views may be as to the 
deleterious or dangerous qualities of particular articles, 
we cannot hold that any articles which Congress recog- 
nizes as subjects of interstate commerce are not such, 
or that whatever are thus recognized can be controlled 
by state laws amounting to regulations, while they 
retain that character; although, at the same time, if 
directly dangerous in themselves the State may take 
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appropriate measures to guard against injury before it 
obtains complete jurisdiction over them. To concede 
to a state the power to exclude, directly or indirectly, 
articles so situated, without congressional permission, 
is to concede to a majority of the people of a state, 
represented in the State Legislature, the power to 
regulate commercial intercourse between the states, by 
determining what shall be its subjects, when that 
power was distinctly granted to be exercised by the 
people of the United States, represented in Congress, 
audits possession by the latter was considered essential 
to that more perfect union which the constitution was 
adopted to create. Undoubtedly there is difficulty in 
drawing the line between the municipal powers of the 
one government and the conunercial powers of the 
other, but when that line is determined in the particular 
instance, accommodation to it, without serious incon- 
venience, may readily be found, to use the language of 
Mr. Justice Johnson in Gibbons vs. Ogden, 22 U. S., 9 
Wheaton 1, ^in a frank and candid co-operation for the 
general good/ '' 

However sound the doctrine in Leigfy vs. Hardin 
may have been, the inconveniences of its application 
were so great as to induce Cbngress to alleviate them, 
by the passage of the Wilson Act of Congress of August 
8, 1890, which provided, ''That all fermented, distilled 
or other intoxicating liquors or liquids transported into 
any state or territory or remaining therein for use, 
consiunption, sale or storage therein, shall upon arrival 
in such state or territory be subject to the operation 
and effect of the laws of such state or territory enacted 
in the exercise of its police powers, to the same extent 
and in the same manner as though such liquids or 
liquors had been produced in such state or territory. 
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and shall not be exempt therefrom by reason of being 
introduced therein in original packages or otherwise/' 

All state statutes discriminating in any way against 
citizens of other states, or the productions of other 
states, have invariably been held unconstitutional. In 
Welton vs. Missouri^ a state statute was held void 
which required the payment of a license tax from per- 
sons selling, by going from place to place within the state 
for that purpose, goods not the growth or manufacture 
of the state, and not from persons so selling goods 
which were the growth or manufacture of the state. 
On the other hand, in Howe Machine Co. vs. Gage," a 
state statute which imposed a like tax, without dis- 
criminating as to the place of growth or produce of 
material or manufacture was adjudged to be consti- 
tutional and valid, as applied to machines made in 
and brought from another state. 

The law of Kentucky (Act of March 2, 1860), 
required from the agent of every express company not 
incorporated by the laws of Kentucky, a license from 
the auditor of public accounts before he could carry 
on business for said company in the State. This was 
held unconstitutional in Crutcher vs. Kentucky,** 
so far as it applied to interstate commerce. A later 
case on this subject was that of Robbins vs. Shelby 
County Taxing District," where a state law requiring 
the payment of a license tax by drummers and persons 
not having a regularly licensed house of business within 
the taxing district, offering for sple or selling any goods 
by sample, was decided to be unconstitutional as 
applied to persons offering to sell goods on behalf of 
merchants residing in other states, because, as the 
majority of the court held, its effect was '^to tax the 

•• 91 U. S., 276. ■ 141 U. S., 47. 

•• 100 U. S., 076. <' 120 U. S., 4W. 



THE REGULATION OF COMMERCE. 151 

sale of such goods, or the ofifer to sell them, before they 
are brought into the state/' 

Section 73. Crandall vs. Nevada. 

In each of the cases already considered, where a 
state statute was held to be unconstitutional, such 
decision was based upon its violation of some particular 
clause of the Constitution. There remains to be con- 
sidered an important and far reaching case where the 
unconstitutionality of a law, was placed upon the 
broader grounds of opposition to the general spirit and 
meaning of the constitution as a whole. 

The principle that a statute, either national or 
state, might be unconstitutional, even although it was 
impossible to point out the particular clause or line of 
the Constitution violated, was recognized as early as 
the famous decision in McCuUoch vs. Maryland. This 
doctrine was more partfcularly applied to commercial 
regulations in the case of Crandall vs. Nevada.^ 

The State of Nevada enacted a law providing that 
a capitation tax of one dollar should be levied upon 
every person leaving the state by any railroad or stage 
coach, such tax to be paid by the officers and agents 
of the railroad companies and the proprietors of the 
stage coaches. For a violation of this statute one Wm. 
H. Crandall was arrested and imprisoned. As a 
defense Crandall pleaded the unconstitutionality of the 
law, and the Supreme Court of Nevada upholding the 
statute, he carried the case to the Supreme Court of 
the United States by a writ of error. The principle 
enunciated in this case can best be seen by the following 
extracts from the decision: 

'^In the argument of the counsel for the defendant 
in error, and in the opinion of Supreme Court of 

•eWaBaM. 
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Nevada, which is found in the record, it is assumed that 
this question must be decided by an exclusive reference 
to two provisions of the Constitution, namely; that 
which forbids any state, without the consent of Congress 
to lay any imposts or duties on imports or exports; and 
that which confers on Congress the power to regulate 
conuneroe with foreign nations and among the several 
states. 

''The question as thus narrowed is not free from 
difficulties- * * * 

''But we do not concede that the question before 
us is to be determined by the two clauses of the con- 
stitution which we have examined. 

"The people of these United States constitute one 
nation. They have a government in which all of them 
are deeply interested. This government has neces- 
sarily a capital established by law, where its principal 
operations are conducted. Here sits its legislatiu^, 
composed of senators and representatives, from the 
states and from the people of the state. Here reades 
the President, directing through thousands of agents, 
the execution of the laws all over this vast country. 
Here is the seat of the supreme judicial power of the 
nation, to which all its citizens have a right to resort 
to claim justice at its hands. Here are the great 
executive departments, administering the offices of the 
mails, of the public lands, of the collection and distri- 
bution of the public revenues, and of our foreign 
relations. These are established and conducted under 
the admitted powers of the Federal Government. 
That government has a right to call to this point any 
or all of its citizens to aid in its service, as members of 
the congress, of the courts, of the executive depart- 
ments, and to fill all its other offices; and this right 
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cannot be made to depend upon the pleasure of a state 
over whose territory they must pass to reach the point 
where these services must be rendered. The govern- 
ment also has its offices of secondary importance in all 
other parts of the country. On the sea coasts and on 
the rivers it has its ports of entry. In the interior it 
has its land offices, its revenue offices and its sub- 
treasuries. In all these it demands the services of its 
citizens, and is entitled to bring them to those points 
from all quarters of the nation, and no power can exist 
in a state to obstruct this right that would not enable 
it to defeat the purpose for which the government was 
established. 

''The federal power has a right to declare ancf 
prosecute wars and, as a necessary incident, to raise 
and transport troops through and over the territory 
of any state of the Union. 

''If this right is dependent in any sense, however 
limited, upon the pleasure of a state, the government 
itself may be overthrown by an obstruction to its 
exercises. * * * 

"But if the government has these rights on her 
account, the citizen also has correlative rights. He has 
the right to come to the seat of government to assert 
any claim he may have upon that government, or to 
any business he may have with it. To seek its pro- 
tection, to share its offices, to engage in administering 
its f imctions, he has a right to free access to its seaports, 
through which all the operation of foreign trade and 
commerce are conducted, to the sub-treasuries, the land 
offices, the revenue offices, and the courts of justice in 
the several states, and this right is in its nature inde- 
pendent of the will of any state over whose soil he must 
pass in the exercise of it. 
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"The views here advanced are neither novel nor 
unsupported by authority. The question of the taxing 
power of the states, as its exercise, has afifected the 
functions of the Federal Government, has been repeat- 
edly considered by this court, and the right of the 
states in this mode to impede or embarrass the con- 
stitutional operators of that government, or the rights 
which its citizens hold under it, has been uniformly 
denied." 

Crandall vs. Nevada emphasizes both the general 
supremacy of the Federal Government, and the wide 
extent of their power of regulation over commerce. 
Although the case directly merely denies a certain power 
to the states, it also by the strongest inference confers 
additional powers upon the central government. The 
control of the United States Government as asserted 
in this case, is a far stronger one than that proclaimed 
in Gibbons vs. Ogden or Cooley vs. Wardens of the 
Port. Any power which rests entirely upon a par- 
ticular clause must of necessity fall short, in the extent 
of its application, of a power resting upon the spirit 
and intention of the whole constitution. Such a power, 
as the latter, can be expanded to keep pace with the 
expansion of the nation, and can always give authority 
for whatever degree of federal regulation of commerce 
the public welfare may seem to demand. 
Section 74. The Interstate Commerce Commission. 

Although Congress had passed an act for the regu- 
lation of railroads as early as 1866, it was not until the 
passage of the Interstate Commerce Act in 1887, that 
any real effort was made for an effective r^ulation of 
the business of common carriers who were engaged in 
intenitate commerce. The immediate cause of the 
passage of this act was the decision, in 1886, of ihe 
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Supreme Court of the United States in Wabash, St. 
Louis & Pacific Railroad Co. vs. Illinois," holding that 
the states had no power to regulate rates within their 
borders charged by railroads on interstate shipments. 
This decision not only reversed the decision rendered 
in the case by the Supreme Court of Illinois, but was 
also contrary to the early decision of the Supreme 
Court of the United States, in the so-called Granger 
cases,*^ and clearly showed the necessity of Federal 
legislation on the subject. 

The result was the passage of the Interstate Com- 
merce Act which became a law on February 4, 1887. 
The bill provided for the appointment of a commission 
to have a general control over the business of all com- 
mon carriers engaged in interstate commerce, which 
transport goods either entirely or partially by railroads. 
Common carriers engaged in interstate commerce, who 
transport goods entirely by water and independent 
express companies do not come within the provisions 
of the act. 

The conunission has the power to declare the rates 
charged by railroads unreasonable, and at first they 
undertook to prescribe rates for the future. This 
right, however, was soon denied to them by the Su- 
preme Court,** with a consequent very great diminu- 
tion of the efficiency of the commission. The commis- 
sion for a number of years could not even prescribe a 
maximimi and minimum rate. The most efifective provi- 
sions of the ' Interstate Commerce Act' ' have been those 
against discrimination and against pooling by the rail- 
roads, but even these have been often avoided and only 
partially enforced, and the success of the act to date has 

» 118 U. S. 557, reveniDg, 104 01. « The SociiJ Circle Case, 162 U. S. 

476. 184; Cinciimati Freight Bureau 

• PUce vs. Chicago, etc., R. Co., Case, 17B U. S., 479. 

9i U. S. 117. 
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not been very marked. The responsibility for the 
failure falls about equally on each of the three of the 
departments of the government. 

Amendatory acts were passed by Congress in 1889, 
1893, 1903 and 1906. ''The first of these was that of 
1889 and gave a shipper an additional smnmary and 
effective remedy by writ of mandamus, to compel the 
carrier to furnish equal facilities. That of 1893 
remedied the difficulty growing out of the inability to 
enforce self-incriminating testimony. In 1903 was 
enacted the so-called Expedition Act, which materially 
expedited the procedure in suits brought by the United 
States, or suits prosecuted by direction of the attorney 
general in the name of the Interstate Commerce Com- 
mission. The Amendatory Act of February 19, 1903, 
known as the Elkin's Law, made very important 
changes, and materially enforced the provisions against 
discriminations, in that it made the published rates 
conclusive against the carrier, every deviation there- 
from being punishable. The scope of the act was also 
materially extended as to the parties subject to its pro- 
visions. Fine was substituted for imprisonment in the 
penal provisions of the act. None of these amend- 
ments have affected the rate-making power of the 
Commission."** 

Section 75. Recent Statutes and Decisions. 

The last amendatory act (to date) of the Inter- 
state Commerce Act, was that of June 29, 1906. The 
most important provision of this act is the one giving 
to the commission the power to fix maximum rates. 
Most of the other effective provisions contained in the 
original draft of the bill were stricken out before its 
final passage. 

* Judflon on Interstate Commerce, p. 62. 
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A number of important cases, involving interstate 
commerce in some form or other, have recently come 
before the Federal courts. The prosecution of the 
Standard Oil Company in 1907 attracted great atten- 
tion, but as the decision has not yet been reviewed by 
the Supreme Court, it will not be considered here. 

Two important decisions have just been handed 
down by the Supreme Court, the cases being those of 
In the Matter of Edward T. Young, Petitioner, and 
Thomas F. Hunter, Sheriff of Buncombe County, 
State of North Carolina vs. James H. Wood. The 
legislatures of both Minnesota and North Carolina had 
passed acts regulating the rates to be charged by rail- 
roads in the states, and inflicting heavy penalties for 
the violation of such rates. Injunctions were issued 
by the Circuit courts of the United States against the 
enforcement of the statutes by the states. It is im- 
possible here to consider the many questions of law 
raised in these cases, but the decisions were against 
the constitutionality of the state acts. 

Under existing Federal statutes and decisions, 
any effective regulation of conunon carriers seems im- 
possible either by state or nation. 



Chapter VIII. 
THE BILL OF RIGHTS. 

Section 76. Meaning and Origin op the Term. 

The term '^ill of Rights'' was first used as the 
title of the statute passed by the English Parliament 
after the Revolution of 1688-9, for the purpose of secur- 
ing to the English people those political and civil rights 
of which the crown had attempted to deprive them 
during the Stuart period. It was the last of the ^^three 
great charters of English liberty.'' This term is now 
applied to that portion of a constitution designed 
to guarantee the individual rights of the citizen and 
to protect him and his property against oppression by 
the government. 

Upon the submission of the United States Consti- 
tution to the States for their ratification, one of the 
strongest objections, urged by its opponents, against 
its adoption, was the absence therefrom of a Bill of 
Rights; the only provisions in the original Constitution 
which would fall under this head, being the second and 
third clauses of the ninth section of the first article 
relative to habeas corpus, ex post facto laws and bills of 
attainder, and the third section of the third article 
on the subject of treason. The state of Massachusetts 
(in whose Constitutional Convention this absence of a 
Bill of Rights was made the basis of a particularly 
bitter attack on the proposed Constitution) followed 
its ratification of the new Constitution with the proposal 
of various amendments thereto, designed to supply this 

169 
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defect. This example was followed by several of the 
other States and from this action grew the first ten 
amendments to the United States Constitution; the 
first eight of which in connection with the second and 
third clauses of the ninth section of the first article 
of the Constitution, the third section of the third 
article, and the thirteenth, fourteenth and fifteenth 
amendments constitute the Bill of Rights in the United 
States Constitution. 

The Bill of Rights in the United States Constitution 
was expressed almost of necessity in broad general 
terms; and its framers mainly employed in their work 
phrases and maximB already well known in English 
history. Their original English meaning, however, 
cannot always be held to follow them into the Federal 
Constitution. ''It necessarily happened, therefore, 
that as these broad and general maTrimfl of liberty and 
justice held in our system a different place and per- 
formed a different function from their position and office 
in English Constitutional histoiy and law, they would 
receive and justify a corresponding and more com- 
prehensive interpretation. Applied in England only 
as guards against executive usurpation and tyranny, 
here they have become bulwarks also against arbitrary 
legislation, but, in that application, as it would be 
incongruous to measure and restrict them by the 
ancient customary English law, they must be held to 
guarantee not particular forms of procedure but the 
veiy substance of individual rights to life, liberty, 
and property.'' ^ A liberal and elastic interpretation 
must thus be given the United States Bill of Rights; 
one which will tend to secure substantial rights of 
liberty and safety to the individual, rather than one 

» HurUdo TB. Odifomia, 110 U. S. 516, 532. 
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based on an exact adherence to the technical meaning 
generally accorded to its terms.' 

The common law meaning of the terms employed 
in the Bill of Rights, however, is generally referred 
to in aid of their interpretation. This is done, not be- 
cause the common law is part of the law of the United 
States/ for it is not;^ but because this is supposed to 
give to these expressions the meaning which they had in 
the minds of the f ramers and adopters of the Consti- 
tution and first eight amendments.^ The United States 
Supreme Court has also resorted to other sources of 
information which would tend to show the intentions 
of these men;* for example in ex parte Wilson^ a 
study is made of the history of the Convention in Massa- 
chusetts which ratified the United States Constitution, 
and at the same time proposed various amendments to 
the Constitution which later formed in a large measure 
the basis for the first ten amendments to the Consti- 
tution.' 

Section 77. Extent of the Application of the 
FiBST Eight Amendments. 

The first eight amendments are exclusively re- 
strictions on the power of the United States Govern- 

* Hurtado tb. California, 110 U. S., 

516, 632; Munn vs. Illinois, 94 

U. S.^ 113, 134; Hawaii vs. 

Mankichi, 23 Sup. Court Rep.. 

787, 788. 
' I. e. law of the United States or 

general government, it is a part 

of the law of each individual 

State except Louisiana. 

* "It is dear, there can be no 

common law of the United 
States." Wheaton vs. Peters, 
8 Peters, 691, 667. "There is 
no common law of the United 
States in the sense of a national 
customary law." Smith vs. 
Alabama, 124 U. S., 466. 

* Miner vs. Hapnersett, 21 Wallace. 

162, 167; Moore vs. United 

IbL 11-11. 



States, 91 U. S., 270, 273 and 
4; Ex parte Wilson, 114 U. S., 
417; Boyd vs. United States, 
116 U. S., 616, 624 et. seq. 
United States vs. Wong Kim 
Aik, 169 U. S., 649, 664; Smith 
vs. Alabama, 124 U. S.. 466, 
479; Murray e< a2. vs. HoDoken 
L. & I. Co., 18 Howaid, 272, 
276. 
• Boyd vs. United States, 116 U. 
S., 616, 624; Hurtado vs. Cali- 
fornia, 110 U. S., 616, 630 et. 

» 11??J. S., 417. 

' For a good short account of this 
convention see Fiske's '^The 
Critical Period in American 
History." 
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ment and do not effect the individual States. This 
was decided in Barron vs. Baltimore,® the decision in 
which case was written by Chief Justice Marshall 
and was in part as follows: ''The Constitution was or- 
dained and established by the people of the United 
States for themselves, for their own government, and 
not for the government of the individual states. Each 
State established a Constitution for itself, and, in that 
constitution, provided such limitations and restrictions 
on the powers of its particular government as its judg- 
ment dictated. The people of the United States 
framed such a government for the United States as 
they supposed best adapted for their situation, and best 
calculated to promote their interests. The powers 
they conferred upon this government were to be 
exercised by itself; and the limitations on power, if 
expressed in general terms, are naturally, and, we think, 
necessarily, applicable to the government created by 
the instrument. They are limitations of power granted 
in the instrument itself; not of distinct governments, 
framed by different persons, for different purposes. 

''If these propositions be correct, the fifth amend- 
ment must be imderstood as restraining the power 
of the general government, not as applicable to the 
States. In their several constitutions they have im- 
posed such restrictions on their respective governments 
as their own wisdom suggested; such as they deemed 
most proper for themselves. It is a subject on which 
they judge exclusively, and with which others interfere 
no further than they are supposed to have a common 
interest.*' 

The first eight amendments are all in the same 
position in this respect; and what was held in Barron 

• 7 Peten, 243. 
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VS. Baltimore as to the fifth amendment has since been 
held in a long series of decisions as to the others.'^ 

Section 78. Habeas Corpus. 

The second clause of the ninth section of the first 
article of the United States Constitution, provides, that : 

"The privilege of the writ of habeas corpus shall 
not be suspended, unless when in cases of invasion or 
rebellion the public safety may require it.^^ 

''No law of the United States prescribes the cases 
in which this great writ shall be issued, nor the power 
of the court over the party brought up by it. The 
term is used in the Constitution as one which was well 
understood; and the Judicial Act authorizes this court, 
and all the courts of the United States, and the judges 
therof, to issue the writ, 'for the purpose of inquiring 
into the cause of commitment.' This general reference 
to a power which we are required to exercise, without 
any precise definition of that power, imposes upon us 
the necessity of making some inquiries into its use, 
according to that law, which is in a considerable degree 
incorporated into our own. The writ of Habeas Corpus 
is a high prerogative writ, known to the common law, 
the great object of which is the liberation of those who 
may be imprisoned without sufficient cause. It is in 
the nature of a writ of error, to examine the legality 
of the commitment. English Judges, being originally 
under the influence of the Crown, neglected to issue 
this writ where the government entertained suspicions 
which could not be sustained by evidence; and the writ 
when issued was sometimes disregarded or evaded, and 

* Fox VB. Ohio, 5 Howard, 410; son vs. Yewdall, 92 U. S., 

United States vs. Cruikshank^ 294; Pumpelly vs. Canal Go., 

92 U. S., 542; Withers vs. 13 Wallace, 166; Eflenbecker 

Buckley, 20 Howard, 84: Per- vs. District Court of Plymouth 

moll vs. First Municipality, 3 County, 134 U. S., 31; West 

Howard, 688; Edwards vs. River Bridfd Co. vs. Dix, 6 

SUioit, 21 Wallace, 532; Peai^ Howard, 507. 
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great individual oppression was suffered in consequence 
of delays in bringing prisoners to trial. To remedy 
this evil, the celebrated Habeas Corpus act of the 31st 
of Charles II, was enacted, for the purpose of securing 
the benefits for which the writ was given. This statute 
may be referred to as describing the cases in which 
reUef is, in England, afforded by this writ to a person 
detained in custody. It enforces the common law. 
This statute excepts from those who are entitled to its 
benefit, persons committed for felony, or treason 
plainly expressed in the warrant, as well as persons 
convicted or in execution.''" 

Habeas Corpus is a civil process,^' and does not 
issue as of course. ''While the writ of habeas corpus is 
one of the remedies for the enforcement of the right to 
personal freedom, it will not issue as a matter of course, 
and it should be cautiously used by the federal courts in 
reference to state prisoners.'' This writ ought not 
to be issued, where the court is satisfied, upon appli- 
cation for the writ, that prisoner would be remanded 
upon the return;" nor where it is obvious that before 
return can be made to the writ, the restraint complained 
of will have terminated." The writ of habeas corpus 
cannot be used in the United States courts to perform 
the functions of a writ of error;" nor are mere errors of 
form cognizable in habeas corpus proceedings." 

The constitutionality of a statute of the United 

^ Chief Justice Marshall in Ex 166 U. S., 485; In re Lennon, 

parte Watkins, 3 Peters, 193. 166 U. S., 552: Crossley vs. 

" In re Frederick, 149 U. S., 70, 75; California, 168 U. S.. 641; In 

United States vs. Pridgeon, 153 re McKensie, 180 U. S., 546; 

U. S., 59, 60. Teriinden vs. Ames, 184 U. S., 

" Ex parte Watkins, 3 Peters, 193, 282; Ex parte Parks, 93 U. S., 

201. 21; Ex parte Yarborough, 110 

« Ex parte Baez, 177 U. S., 390. U. S., 651, 654; Ex parte 

» Ex parte Reed, 100 U. 8., 13; Cranch, 112 U. S., 180. 

Ex parte Siebald, 100 U. S., " Ex parte Clark, 100 U. S., 403; 

371, 375; In re Belt, 159 U. S., Stevens vs. FuUer, 136 U. S., 

100; Gonsales vs. Cunnin^iam, 477; In re Wilson, 140 U. S., 

164 U. S., 621; In re ^kart, 585. 
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States may be inquired into in the trial of a writ of 
habeas corpus/' If the court which renders a judgment 
has no jurisdiction to render it, either because the 
proceedings or the law under which they are taken are 
unconstitutional, or for any other reason, the judgment 
is void and may be questioned coDaterally; and a de- 
fendant who is imprisoned under and by virtue of it 
may be discharged from custody on habeas corpus. 
By a second prosecution and trial for the same offense a 
constitutional immunity of the defendant is violated; 
and where such a state of facts appears on the record, 
the party is entitled to be discharged from imprison- 
ment. A party is entitled to a writ of habeas corpus 
not merely where the coiuii is without jurisdiction of the 
cause, but where it has no constitutional authority or 
power to condemn the prisoner .*• 

The power to suspend the writ of habeas corpus 
rests solely with Congress.^ Congress may, however, 
confer this power upon the President." 

No state court can issue a writ of habeas corpus, 
for the release of any party held under the authority 
of the United States Government. If the application 
discloses that the person is so held the state court 
should refuse the writ. If the application does not 
disclose this fact, the court should abate the writ as 
soon as this becomes disclosed in the proceedings." 

Section 79. Bills op Attainder and Ex Post 
Facto Laws. 

The third clause of the ninth section of the first 
article of the United States Constitution, provides 

" In re Coy, 127 U. 8,, 731. " Ex parte Milligan, 4 WaUace, 2; 

» In re Hans Neilson, 131 U. S., McCaUv8.McDoweU,l Abb.(U. 

176; Ex parte SieWd, 100 U. S.). 212. 

S., 371. " Tarble's Case, 13 Wallace, 397; 

» Ex parte John Meiryman, Taney United States vs. Booth, 21 

246; Ex parte BoUman, 4 Howard, 506. 

Cranch, 76. 



166 UNITED STATES CONSTITUTIONAL LAW. 

that: ^'No bill of attainder or ex post facto law shall 
be passed.*' 

Bills of attainder are enactments of the legisla- 
tive department of the government; accusing persons 
of crime, convicting them thereof, and fixing the 
penalty therefor. When the penalty imposed is 
less than that of death, bills of attainder are also called 
bills of pains and penalties. 

Bills of attainder had their origin in England. 
''A Bill of attainder differs from an impeachment thus: 
Impeachment is a judicial proceeding in which the 
commons, 'the most solemn grand inquest of the whole 
kingdom,* are prosecutors, supporting their accusation 
by evidence and the lords are the sole judges. At- 
tainder is a legislative act, which must pass through the 
same stages as any other Act of Parliament. It may 
be introduced in either the Lords or Commons, and 
after having passed through both houses, receives the 
Royal assent. No evidence is necessarily adduced to 
support it. It is analogous to a bill of pains and 
penalties, and was originally intended for the punish- 
ment of those who fled from justice. The earUest 
notable instance of its emplo3nnent was in the banish- 
ment by Parliament of the two Despencers, father and 
son in the 15th Edward II, A. D., 1321.^^ " The last 
instance in English history of the use of a Bill of 
Attainder was in the case of Sir John Fenwick in 1697. 

*The proceedings of Parliament in passing bills 
of attainder, and of pains and penalties, do not vary 
from those adopted in regard to other bills. They may 
be introduced into either House but ordinarily com- 
mence in the House of Lords; they pass through the 
same stages; and, when agreed to by both houses, 

" TaBwell-LaQgmead's EngUah Oozuititutioiud Histoiy, Note page 397. 
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they receive the Royal a49sent in the usual form. But 
the paiiies who are subject to these proceedings are 
admitted to defend themselves by counsel and witnesses 
before both houses; and the solemnity of the proceed- 
ings would cause measures to be taken to enforce 
the attendance of members upon their service in 
Parliament. In evil times this summary power of 
Parliament to punish criminals by statute has been 
perverted and abused ; and in the best of times it should 
be r^arded with jealousy; but, when ever a fitting 
occasion arises for its exercise it is imdoubtedly the 
highest form of parliamentary judicature."^ 

Bills of attainder had been frequently used in the 
different colonies and states; particularly against the 
Royalists after the revolt of the colonies.** 

The term 'Trills of attainder" as used in the Consti- 
tution of the United States includes bills of pains and 
penalties.^ Any act which deprives the defendants 
of an existing right, for past misconduct and without 
judicial trial, partakes of the nature of a bill of ''pains 
and penalties," and is subject to the Constitutional 
inhibition against the passage of such bills.^ It may 
either affect the life of a party or confiscate his 
property." 

The term ''ex post facto laws" applies to criminal 
legislation only.** The Constitution, however, deals 
with substance and not with form, hence any statute 
depriving citizens of rights for past misconduct is 
void; however disguised, the inhibition against ex 

** May's Parliamentary Practice Ex parte Garland, 4 Wallace, 

(1883), p. 744. 333. 

* See Cooper vs. Telfan, 4 Dallas, * Fletcher vs. Peck, 6 Granch, 87, 

14. 138. 

» Drehman vs. Stifle, 8 Wallace, * Galder vs. Bull, 3 Dallas, 386; 

595, 601. Carpenter et al vs. Common- 



* Pierce vs. Carskaddon, 16 Wal- wealth of Pennsylvania, 17 

lace, 234; Cumminn vs. State Howard 456, 463: T^cke vs. 

of Missouri, 4 Wallaoe, 277; New Orleans, 4 Wallace, 172. 
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post facto laws cannot be evaded by giving civil form 
to what is in substance criminal.'^ In the case of Calder 
vs. Bull,** the following classes of laws were held to be 
ex post facto laws: 1st- Every law that makes 
an action done before the passing of the law, and which 
was innocent when done, criminal; and pimishes such 
action. 2nd. Every law that aggravates a crime, 
or makes it greater than it was, when committed. 
3rd. Eveiy law that changes the pimishment and 
inflicts a greater punishment than the law annexed 
to the crime, when committed. 4th. Eveiy law that 
alters the l^al rules of evidence, and receives less or 
different testimony than the law required at the time 
of the commission of the offense, in order to convict 
the offender. Chief Justice Marshall in one of his 
decisions gives the following definition of ex post 
facto laws: "An ex post facto law is one which 
renders an act punishable in a manner in which it 
was not punishable when it was committed. Such a 
law may inflict penalties on the person, or may in- 
flict pecuniary penalties which swell the public trea- 
sury. The legislature is, then, prohibited from pass- 
ing a law by which a man's estate, or any part of 
it, shall be seized for a crime which was not declared 
by some previous law to render him liable to that 
punishment. '' ■* 

The classification of ex post facto laws contained 
in the decision in Calder vs. Bull has been followed in 
all subsequent decisions of the United States courts; " 
and also in those rendered by the State courts. 

•> Cummings vs. Missouri, 4 Wal- souri, 107 U. S., 221; See also 

laoe, 277, 826; Biirseas vs. Thompson vs. Utah, 170 U. S., 

8ahnon,97U.S., 386: Hawker 343, 351. In this decision it 

vs. New York, 170 U. 8., 196. is said that the situation of the 

*' 3 Dallas, 386. accused must have been ma- 

■» Fletcher vs. Peck, 6 Cranch, 138. terially altered to his disad- 

" Carpenter vs. Pennsylvania, 17 vantage. 
Howaid, 466; Kring vs. Mis- 
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The accused party is not entitled of right to be 
tried for a crime in the exact mode in all respects that 
may be prescribed for trial of criminal cases at the 
time of the commission of the offense charged against 
him;*^ for example a law changing the place of trial is 
not an ex post facto law. " 

''The prescribing of different modes of procedure 
and the abolition of courts and creation of new ones, 
leaving untouched all the substantial protections with 
which the existing law surrounds the person accused of 
crime, are not considered withm the constitutional 
inhibition.** ^ 

Retrospective laws are those whose application is 
in any way made to apply to events which took place 
before their passage. ''Retrospective laws'' is a 
broader term than ex post facto laws; all ex post facto 
laws are also retrospective, but the converse is not true. 
The passing of retrospective laws, no matter how 
imjust they may be in individual cases, is not prohibited 
to the United States, unless such laws are also ex post 
facto laws. 

Section 80. Treason. 

The subject of treason is taken up in the third 
section of the third article of the United States Consti- 
tution. 



•• Thompson vs. Utah, 170 U. S., 

343, 351. 
» Gut vs. State, 9 Wallace, 37; 

Cook vs. United States, 138, U. 

S., 183. 
** Duncan vs. Missouri, 152 U. S., 

377, 382, 383; See also Kring 

vs. Missouri, 107 U. S., 241; 

Hopt vs. Utah, 110 U. S., 674. 

In the last case the decision in 

part was as follows: 

^'Statutes which simply enlarge 
the class of persons who may 
be competent to testify in crim- 
inal cases aro not ex post facto 



in their application to prosecu- 
tions for crimes committed prior 
to their passage; for they do not 
attach criminality to anv act 
previously done, and whidi was 
mnocent when done; nor provide 
a greater punishment therefor 
than was prescribed at the time 
of its commission; nor do they 
alter the degree, or lessen the 
amount or measure, of the proof 
which was made necessary to con- 
viction when the crime was com- 
mitted." 
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''Treaaon against the United States shall consist 
only in levying war against them, or in adhering to their 
enemies, giving them aid and comfort. No person 
shall be convicted of treason unless on the testimony of 
two witnesses to the same overt act, or on confession 
in open court. 

''The Congress shall have power to declare the 
punishment of treason, but no attainder of treason 
shall work corruption of blood or forfeiture, except 
during the life of the person attainted. '^ 

It is of vital importance to the safety of the in- 
dividual that the law r^arding treason shall be clearly 
set forth and the crime of treason sharply defined, in 
order that prosecutions for treason may not be instituted 
for poUtical purposes. This was recognized in England as 
far back as the fourteenth century and brought about the 
passage of the Statute of Treason,^ which has since 
served as the basis for the law on this subject both in 
England and in this country. 'The petition upon 
which this Act is founded simply prayed that 'whereas 
the King's Justices in different counties adjudge 
persons indicted before them to be traitors for sundry 
matters not known by the Commons to be treason, 
would it please the King by his council and by the great 
and wise men of the land, to declare what are treasons 
in this present Parliament?' The King's answer to 
this petition, entitled 'A Declaration which offenses 
shall be declared treason,' constitute the existing 
statute. It was a matter of the greatest constitutional 
importance that the law of treason should be fixed and 
invariable. In subsequent reigns the law of treason 
was frequently extended to offenses not mentioned in 
the Statute of Edward III but it was always a popular 

« 25 Edward m, St 5, Ch. IL 
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meaBure to reduce the crime to the limits of the ancient 
statute; which; with some modifications, remains at 
the present day the law on the subject/' " 

The most famous United States case on the subject 
of treason is that of United States vs. Burr.~ In this 
case it was decided that to levy war is to raise, create, 
make or carry on war, the term being used in the Consti- 
tution of the United States in the same sense that it 
was used in the English statute of 25 Edward III. 
When a body of men are assembled for the purpose of 
making war upon the government this amounts to 
levying war if they are in a position to thus wage war; 
but an assemblage of men, even with a treasonable 
design does not constitute levying war, when the assem- 
blage is not in force, nor in a condition to attempt the 
design, nor attended with warlike appearance. When 
war is levied all persons who perform any services in 
aid therefore, however slight or however remote from 
the actual scene of violence are guilty of treason. 
Persuading men to enlist is treason only when such 
enlistment actually takes place. 

No person except a citizen of the United States 
can be guilty of treason against the United States.^ 

There are in the United States two different alle- 
giences. A citizen of the United States owes allegience 
both to the United States and to the particular state 
of which he is a citizen, and may be guilty of treason 
against either the United States or the individual 
state.** 

No person can be convicted of the crime of treason 
in the United States except upon the testimony of two 

" Taswell-Laiiffmead's English Con- ^ United States vs. Villato, 2 Dal- 
stitutional History, p. 288, las, 370; but see contra, Car- 
Note 2. lisle vs. United States, 16 Wal- 

** 4 Cranch, 470. See also Ex parte lace, 147. 

BoUman^ 4 Oranch, 75. *^ Houston vs. Moore, 6 Wheaton, 1. 
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witnesses to the same overt act or upon confession in 
open court. This differs from the English law on this 
point, in, that while the English law also required two 
witnesses, they need not be to the same overt act. 

A further guarantee of personal liberty is contained 
in the provision that conviction for treason shall not 
work corruption of blood, nor forfeiture except for the 
life of the party attainted. 

Section 81. Religious Freedom. 

The first amendment to the Constitution provides 
that: 

''Congress shall make no law respecting an 
establishment of religion, or prohibiting the free exer- 
cise thereof, or abridging the freedom of speech; or of 
the press ; or the right of the people, peaceably to assem- 
ble, and to petition the government for a redress of 
grievances.*' 

By this amendment no State religion can be estab- 
lished in the United States and no preference given to 
one religion over another. The United States in one of 
its early treaties incorporated the statement that the 
United States was in no wise founded upon the Christian 
religion." Nevertheless, the United States is recognized 
as a Christian country, and various Christian ceremonies 
are held in connection with the carrying on of its govern- 
ment; e. g.y the opening of each session of each House 
of Congress by prayer by a Christian Chaplain.** 

The term ''religion'' has reference to one's views 
of his relations to his Creator, and to the obligations 
they impose of reverence for his being and character, 

* Treaty with Morocco, 1787. Pemundvania. This ia true of 

<* In Vidal vs. Girard's Executors, each State in the United States 

2 Howard, 127, 198, it was held but not of the United States 

that in a qualified sense Chris- itself. 

tianity was part of the law of 
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and of obedience to his will. 'The First amendment 
to the Constitution; in declaring that Congress shall 
make no law respecting the establishment of religion 
or forbidding the free exercise thereof, was intended to 
allow eveiy one imder the jurisdiction of the United 
States to entertain such notion respecting his relation 
to his Maker and the duties they impose, as may be 
approved by his judgment and conscience, and to 
exhibit his sentiments in such form of worship as he 
may think proper, not injiuious to the equal rights of 
others, and to prohibit legislation for the support of 
any religious tenets, or the modes of worship of any 
sect. It was never intended or supposed that the 
amendment could be invoked as a protection against 
legislation for the punishment of acts inimical to the 
peace, good order, and morals of society. However 
free the exercise of religion may be, it must be subor- 
dinate to the criminal laws of the State, passed with 
reference to actions r^arded by general consent as 
properly the subjects of punative legislation. Crime is 
not the less odious because sanctioned by what any 
particular sect may designate as religion. "^^ 

This amendment does not prohibit legislation 
against polygamy." Neither does it prohibit laws 
against blasphemy; " but the laws of blasphemy must 
not be so administered as to prevent freedom of dis- 
cussion and argument, decently conducted on funda- 
mental points of religion. 

Section 82. Freedom of Speech and of the Press. 

No general grant of freedom of speech is to be found 
in English legal history either in the Magna Charta, 

«• Dftvis V8. Beaaon, 133 U. S., 333. «• Vidal vb. GiTaid't Eiecuton, 2 

« Reynolda vs. United States, 98 Howaid, 127. 

U. S^ 146; Dftvis vb. Beaoon, 

133 U. S., 333. 



174 UNITED STATES CONSTITUTIONAL LAW. 

the Petition of Rights, or Bill of Rights* Such a 
privilege is however necessary under a free government 
and a provision granting it was inserted in the first 
amendment to the United States Constitution. Any 
misuse of this privilege, however, such as the use of 
blasphemous, indecent or slanderous words, will not 
be protected by this amendment. 

Of all the civil rights mentioned in the Bill of 
Rights in the United States Constitution the freedom 
of the press was the last to be secured by the Anglo- 
Saxon race. Up to nearly the close of the seventeenth 
century the idea of a free press seems to have been 
almost unheard of; it does not form one of the grounds 
of controversy between the Stuarts and the people of 
England; it is unmentioned in the Petition of Rights 
in 1628 or the Bill of Rights in 1689. The Long 
Parliament in spite of its reforms in other directions 
continued the censorship of the press. ''These pro- 
ceedings called forth the 'Areopagitica' of Milton, in 
which he branded the suppression of truth by the 
licenser as the slaying of 'an immortality rather than a 
life' maintained that 'she needs no politics, no strata- 
gems, no licensings to make her victorious,^ and nobly 
but ineffectually pleaded for the 'liberty to know, to 
utter, and to argue freely according to conscience, 
above all other liberties.' ''*' 

"After the restoration of the Stuarts the freedom 
of the press was restricted by a series of 'Licensing 
Acts'; the last of which expired in 1693. An attempt 
to renew it in 1695 failed. 'It is a noteworthy fact and 
a striking example of the predominance of the practical, 
as contrasted with the theorizing spirit in English 
politics, that this emancipation of the Press which 

^ T—well-T angmead 'a Engliah Congtitutional History, p. 794. 
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Macaulay did not hesitate to declare 'has done more 
for liberty and for civilization than the Great Charter 
or the Bill of Rights/ — ^attracted scarcely any attention 
at the time and was justified by the commons in con- 
ference with the Lords, without any reference to the 
great principle involved, and solely on question of 
detail concerning the abuses and inconveniences in- 
cidental to the censorship. '^ *• Since 1693 the press of 
England has been theoretically free, but, for a consider- 
able period after that year was subject to government 
control in various indirect ways. 

In the United States Constitution the right of 
freedom of the press is given in the most absolute and 
unqualified manner. This freedom is, however, subject 
to the provisions of the law against the publication of 
indecent or libelous matter. Freedom of the press 
includes the right of freedom of transmission through 
the mails.^* This, too, is subject to certain necessary 
restrictions, such as those against fraudulent or 
obscene matter. 

'The right of the people peaceably to assemble 
for the purpose of petitioning Congress for a redress of 
grievances, or for anything else connected with the 
powers or the duties of the national government, is an 
attribute of national citizenship, and, as such, under the 
protection of, and guaranteed by, the United States. 
The very idea of a government, republican in form, 
implies a right on the part of its citizens to meet 
peaceably for consultation in respect to public affairs 
and to petition for a redress of grievances.''^ 

No attempt has ever been made to restrict the 
right of petition in this country except during the con- 
troversy over slavery, when several efforts were made 

« Id^ p. 796. * United States vb. CruikBliaDk, 

• In re Jackson, 96 U. S., 727. 92 U. S., 642, 652. 
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to prevent petitions on the question of slavery from 
being considered by Congress.'* 

Section 83. Bearing Abms. 

The second amendment is as follows: 

^^A well regulated militia being necessary to the 
security of a free state, the right of the people to keep 
and bear arms shall not be infringed. '^ 

Citizens of the United States, however, have no 
right to associate together to drill or parade with arms, 
independent of any act of Congress or of a State legis- 
lature authorizing them so to do.'^ 

Compare this amendment with the seventh section 
of the English Bill of Rights, (1689) : ''That the subjects 
that are Protestants may have arms for their defense 
suitable for their conditions, and as allowed by law.'' 
Blackstone says that this right of the subject to carry 
arms proper for his defence, "is a public allowance 
under due restrictions, of the natural right of resistance 
and self preservation, when the sanction of society and 
laws are found insufficient to restrain the violence of 
apprehension.'' 

Section 84. Quartering op Soldiers. 

By the third amendment it is provided, that: — 

''No soldier shall, in time of peace, be quartered 

in any house, without the consent of the owner, nor in 

time of war, but in a manner to be prescribed by law." 

The forerunner of this amendment is to be found in 

* E. K. Resolution of Henry L. of slavery, or the abolition of 

Pinckney of South Carolina. slavery, shall, without being 

introduced in the House or either printed or referred, be 

Representatives on Biay 26. laid upon the table, and that 

1836. "Resolved, that all no further action whatever shall 

petitions, memorials, resolu- be had thereon." 
tions, propositions or papers * Presser vs. People of niiDoia, 116 

relating in any way, or to any U. S., 252. 
extent whatever to the subje^i 
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the Petition of Rights, (1628). Among the grievances 
there complained of it is set forth: ^'And whereas of 
late, great companies of soldiers and mariners have been 
dispersed into divers coimtries of the realm, and the 
inhabitants against their wills have been compelled 
to receive them into their houses and there to suffer 
them to sojourn against the laws and customes of this 
realme, and to the great grievance and vexacion of the 
people.'' And among the remedies prayed for was, 
''that your Majestie would be pleased to remove the 
said souldiers and marriners, and that your people may 
not be soe burthened in tyme to come.'' 

This quartering of soldiers was also one of the 
evils protected against in the Declaration of Inde- 
pendence. "For quartering large bodies of armed 
troops among us."" 

Section 85. Search Warrants. 

The fourth amendment takes up the subject of 
search warrants: 

"The right of the people to be secure in their per- 
sons, houses, papers and effects, against unreasonable 
searches and seizures shall not be violated, and no 
warrant shall issue, but on probable cause, supported 
by oath and affirmation, and particularly describing 
the place to be searched and the persons or things to 
be seized." 

This provision was mainly directed against what 
were known in English law as general warrants; i. e., 
warrants authorizing the searching of all suspected 
places and the arrest of all suspected persons. This 
class of warrants had been declared unconstitutional 
ilk England in the case of Money vs. Leach ^ shortly 

" Declaration of Independence 16th ** 3 Burr, 1742. 

paragraph 

Vol. 11— 12. 
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prior to the time of the adoption of the United States 
Constitution. The United States Supreme Court thus 
refers to the protection furnished by this amendment: 

'The genius of our liberties holds in abhorrence 
all the irr^ular inroads upon the dwelling houses and 
persons of the citizen, and with a wise jealousy r^ards 
them as sacred, except when assailed in the established 
and allowed forms of municipal law."" 

All the facts necessary to be proved to constitute 
probable cause must be substantiated by oath or 
aflirmation." This guarantee extends to sealed pack- 
ages in the United States mail and they can only be 
seized and opened imder a warrant regularly issued.'^ 

This amendment applies to criminal cases only." 
It has no application to process for the recovery of 
debts where no search warrant is used," nor to searches 
and seizures to aid in the collection of revenue." Per- 
sons cannot be compelled to produce books to be used 
against them in criminal proceedings or in suits for the 
recovery of penalties. 

Section 86. Rights of Persons Accused of Crime. 

The fifth amendment is for the protection of 
those accused of infamous crimes: 

"No person shall be held to answer for a capital 
or otherwise infamous crime, unless on a presentment 
or indictment of a grand jury, except in cases arising 
in the land or naval forces, or in the militia, when in 
actual service in time of war or public danger; nor shall 

«* Luther vs. Borden, 7 Howard, 1, « Ex parte Meador, 1 Abb. (U. S.), 

66. 317; Federal (Wfl No. 0, 375; 

• Ex parte Swatwait, 4 Wheaton, Stanwood vs. Green, 2 Abb. 

75. (U. S.), 184; Federal Gasee No. 

" In re Jackson, 96 U. 8., 727. 13, 301 ; United States va. Dis- 

• Ex parte Meador, 1 Abb. (U. 8.), taieiy, 6 Biss. 483; Federal 

317. Caees No. 14, 966; Ex parte 

• Ex parte Burford, 3 Cranch, 448; Strouae, 1 Sawry. 605; Federal 

Murray vs. Hoboken, L. A I. Cases No. 13, 548. 

Co.,18Howaid,272. 
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any person be subject for the same offense to be twice 
put in jeopardy of life or limb; nor shall be compelled 
in any criminal case to be a witness against himself, 
nor be deprived of life, liberty, or property without 
due process of law; nor shall private properties be 
taken for public use without just compensation.'' 

The principles contained in the fifth amendment, 
together with those contained in the sixth, date back 
to Magna Charta, where they may be found in their 
rudimentary state in the thirty-ninth and fortieth 
sections of that instrument, as follows: 

39. ^^No free man shall be taken or imprisoned, 
or disseised or outlawed, or exiled, or anyways de- 
stroyed; nor will we go upon him, nor will we send 
against him, unless by the lawful judgment of his 
peers, or by the law of the land/' 

40. 'To none will we sell, to none will we deny, 
or delay, right or justice." 

Under the fifth amendment to the Constitution 
the common law method of procedure by criminal 
information, can be pursued in criminal cases, except 
in prosecutions for capital or otherwise infamous 
crimes.** Any crime which is punished by imprison- 
ment at hard labor, for life or for a term of years, is an 
infamous one.^ In such cases no United States Court 
has power to try any person, except on a presentment 
or indictment of a grand jury.** Lesser misdemeanors 
cannot be brought within the term infamous.** 

The protections under this and the sixth amend- 
ment do not apply to persons in the army or navy of 

« United States vs. Shepard, 1 U. S.. 429; Parkinson vs. 

Abbott. 431; United States vs. United States, 121, U. S., 281. 

MaxweU, 3 DiU, 276; Federal •» Ex parte Bain, 121 U. S., 1. 

Gases No. 15, 750. ~ United States vs. Ebert, 1 Cent. 

" fix parte Wilson, 114 U. 8., 417; L. J., 205; Federal Oases No. 

United States vs. Petit, 114 15,019. 
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the United States. Every one connected with either 
the military or naval branches of the public service is 
amenable to the jmisdiction which Congress has 
created for their government, and while thus serving 
surrenders his right to be tri^ by the civil courts." 

Section 87. Double Jeopardy. 

The provision, *'Nor shall any person be subject 
for the same offense to be twice put in jeopardy of life 
or limb," does not prevent a retrial where there has 
been a mistrial on account of a defective indictment 
or for any other cause,** nor where the jury failed to 
agree on the first trial.*^ This provision prevents the 
granting to the government of the right of appeal from 
judgments of acquittal in criminal cases.** 

No person in a criminal case, can be compelled 
to be a witness against himself.** The object of this 
provision is to protect the accused from conviction by 
his own testimony, not to protect him from the infamy 
or disgrace which might be occasioned to him by such 
testimony.^ If the accused voluntarily goes on the 
witness stand in his own defence he is subject to cross- 
examination.^^ 

Section 88. Due Process of Law. 

The phrase ''due process of law'' in this amend- 
ment is equivalent to that of *'the law of the land'* 
used in Magna Charta.^^ 

** Ez parte MUligan, 2. • United States vs. DistOIeiy, 6 

** United States V8. Keen, 1 McLean Biss. 483; United States vs. 

429: United States vs. Haskell. Parker, 6 Biss., 370. 

4 Wash., G. G. 410; Federal ^ Brown vs. Walker, 70 Federal 

Gases No. 15,321; Thompson Reporter, 46. 

vs. United SUtes, 166 U. S., '> Spies vs. Illinois, 123 U. S.. 131. 

274. " Murray vs. Hoboken Land and 

* United States vs. Perez, Whea- Improvement Go., 18 Howard, 

ton, 670. 272. 

• Kepner vs. United States, 105 

uTs., 100. 
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Due proces8 of law is due course of legal proceed- 
ings according to rule established for protection of 
private rights;^ it implies a tribunal of competent 
jurisdiction, and a sufficient service on the defendant, 
or an appearance on his part, to render hini amenable 
to that jurisdiction.^^ It signifies a right to be heard in 
one's defence,^* but not necessarily the right of appeal 
or rehearing,^* or of delay." The power to distrain 
for taxes is due process of law.*^ 

Section 89. Eminent Domain. 

The fifth amendment also provides that public 
property shall not be taken for public use without due 
compensation. Franchises are protected as property 
under this clause.^ 

This provision does not prevent the United States 
Government from taking property, by the right of 
eminent domain, subject to reimbursement of the owner 
of the property. The right of eminent domain is an 
incident of sovereignty. '*The power to take private 
property for public uses, generally termed the right of 
eminent domain, belongs to every independent govern- 
ment. It is an incident of sovereignty, and, as said in 
Boom vs. Patterson, 98 U. S., 106, requires no consti- 

** Kennaid vb. Lamdana, 92 U. S., ^ Montana Co. vs. St. Louis Biin., 

480. etc., Co., 16 U. 8., 176; PItte. 

^ FeauBjer vb. Neff, 95 U. S^. 714; etc., Rv. vs. Backus, 164 U. S., 

Bank of Columbia vs. Okely, 426; Indianapolis, etc., Ry. 

4Wheaton,235,244; Kilboum vs. Backus, 154 U. S., 439; 

vs. Thompson, 130 U. S., 168, Fallbrook Irr. Dist.vs. Bradley, 

182: CddweU vs. Texas, 137 164 U. S., 160; MoKane vs. 

U. 8., 697: Leeper vs. Texas, Dunston, 153 U. 8., 687. 

139 tJ. 8., 468; Scott vs. " Kennaid vs. Louisiana, 92 U. 8., 

MoNeal, 154 U. 8., 46; Brown 481. 

vs. New Jersey, 175 U. 8., 176. " Ex parte Wall, 107 U. 8., 265; 

» Hovey vs. EUiott, 167 U. 8., 417; KeUv vs. PittsbuK, 104 U. 8.. 

Marchant vs. Penn. R. R., 153 78; McMillen vs. Anderson, 96 

U.S., 386; LaBere vs. Rocber- U. S., 37. 

au, 17 Wallace, 438: Orchard *> Wilkinson vs. Leland, 2 Peters, 

vs. Alexander, 157 U. 8., 388; 666. 

Louisville, etc., R. R. vs. 

Sdunidt, 177 H. 8., 236. 
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tutional recognition. The provision found in the 
fifth amendment to the Federal Constitution, and in 
the Constitutions of the several states, for just compen- 
sation for the property taken, is merely a limitation 
upon the use of the power. It is no part of the power 
itself, but a condition upon which the power may be 
exercised. * * * The proceeding for the ascertain- 
ment of the value of the property and consequent com- 
pensation to be made, is merely an inquisition to estab- 
lish a particular fact as a preliminary to the actual tak- 
ing and it may be prosecuted before commissioners or 
special boards or the courts, with or without the inter- 
vention of a jury, as the legislative power may desig- 
nate. All that is required is that it shall be conducted 
in some fair and just manner, with opportunity to the 
owners of the property to present evidence as to its 
value and to be heard thereon.'* ^ 

No state can interfere with the United States' 
right of eminent domain.** The United States may 
grant to a corporation of a quasi-public character, as a 
railroad, the power to exercise this right of eminent do- 
main." The property of an incorporated company may 
be condemned under the right of eminent domain." 

The United States government may remove 
bridges over navigable streams without pa3dng com- 
pensation. Where only the use of property is impaired 
by the exercise of the right of eminent domain there is 
no claim for compensation;" nor is there where the 
use of property is suppressed because it is obnoxious 
to the public health or morals, but if the property is 

» United States VB. Jones, 109 U.S., *> Olcott vs. Supervisora. 16 Wal- 
513, 518, 519. See also Boom laoe, 689; Cherokee Nation ¥■. 

vs. Patterson, 98 U. S., 106, and R. K. €o^ 135 U. S., 641. 

Kohl vs. United States, 91 U. •The West River Bridge Go. Vfc 
8.. 367. Dix, 6 Howaid. 607. 

• Kohl vs. United States, 91 U. 8., • TransporUtion G6. vs. 
867 99 U. S.. 635. 
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actually taken by the government under such circum- 
stances it must be paid for." 

Confiscation of property of public enemies is not 
affected by this clause.^ Compensation must be given 
for property not belonging to enemies taken by the 
United States during war time.*' This principle of 
compensation under right of eminent domain is a 
common law principle." Compensation imder this 
right may be sued for in the Court of Claims." 

Section 90. Jury Trials in Cruqnal Cases. 

The right of trial by jury in criminal cases is given 
by the sixth amendment: 

'^In all criminal prosecutions, the accused shall 
enjoy the right to a speedy and public trial by an im- 
partial jury of the State and district wherein the crime 
shall have been committed, which district shall have 
been previously ascertained by law, and to be informed 
of the nature and cause of the accusation; to be con- 
fronted with witnesses against him; to have compulsory 
process for obtaining witnesses in his favor, and to 
have the assistance of coimsel for his defense." 

The jury trial guaranteed by this amendment, 
and by Article III, section 2, clause 3 of the original 
Constitution, is the old common law jury trial requir- 
ing the unanimous vote of a jury of twelve men for a 
verdict.*® The Supreme Court has decided that the 
protection of this amendment extends to the District 
of Columbia;*^ but in later cases the same Court held 

** New Orieans Water Works Go. ^ Pompelly vs. Oanal Go., 13 Wai- 
ve. St. Tamany Water Works laoe, 166. 
Go., 14 Fed. Rep., 194. *> Cherokee Nation vs. R. R. Co., 

•• fiiiller vs. United States, 11 Wal- 130 U. S., 641. 

laoe, 268. " Thompson vs. Utah, 170 U. 8., 

" United States vs. Russell, 3 Wal- 340; Maxwell vs. Daw, 176 U. 

lace, 623. This does not refer 8., 586. 

of coune to property taken * Gallan vs. WUaon, 127 U.S., 640. 
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that it did not extend to Hawaii or the Philippine 
Islands." 

The indictment must set forth the offense with 
clearness and all necessary certainty, to appraise the 
accused of the crime with which he stands chai^ged; 
and every ingredient of which the offense is composed 
must be accurately and clearly alleged. It is an 
elementary principle of criminal pleading, that, where 
the definition of an offense, whether it be at common 
law or by statute, includes generic terms, it is not 
sufficient that the indictment shall charge the offense 
in the same generic terms as in the definition, but it 
must state the species — it must descend to particulars. 
The object of the indictment is, — ^first, to furnish the 
accused with such a description of the charge against 
him as will enable him to make his defense, and avail 
himself of his conviction or acquittal for protection 
against a further prosecution for the same cause; and, 
second, to inform the Court of the facts alleged, so 
that it may decide whether they are sufficient in law 
to support a conviction, if one should be had. For 
this, facts are to be stated, not conclusions of law 
alone. A crime is made up of acts and intent; and 
these must be set forth in the indictment, with reason- 
able particularity of time, place and circumstances." 

The provision for a trial in the State and district 
where the crime was committed does not apply in cases 
of crimes committed on the high seas.^ Where 
witnesses are kept away by accused, evidence of their 
testimony introduced in a former trial may be used 
against him." 

•> Hawaii vi. Maokichi, 190 U. 8., *• United States vs. Dawaon, 15 

197; Doit vb. United SUtee, Howard, 467. 

196 U.S., 138. For account of •• Reynolda vb United States, 98 

ihew oasee, see Obapter IX. U. S., 146. 

^ IMted States tb. (MiUbank, 

9B U. 8., 642. 
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The right of prisoner to counsel was first allowed 
in England in cases of treason by Act of 7, William III, 
c. 3, and in other criminal cases by Act of 6 and 7, 
WiUiam IV, c. 114. 

Section 91. Jury Trials in Chtil Cases. 

The seventh amendment extends the right of 
trial by jury to civil cases. 

*'In suits at common law where the value in con- 
troversy shall exceed twenty dollars, the right of trial 
by jury shall be preserved, and no fact tried by a jury 
shall be otherwise re-examined in any Court of the 
United States than according to the rules of the com- 
mon law.^' 

By '^Common Law^^ the framers of the Constitu- 
tion meant what the Constitution of the United States 
denominated in the third article, 'law''; not merely 
suits which the common law recognized among its old 
and settled proceedings, but suits in which legal rights 
were to be ascertained and determined, in contradis- 
tinction to those where equitable remedies were ad- 
ministered; or where, as in the admiralty, a mixture of 
public law and of maritime law and equity were often 
found in the same suit.** The term * 'common law'' 
here, includes all suits but those in equity or admir- 
alty.*^ It does not include admiralty suits;** nor 
equity proceedings •• nor did it include proceedings 
under the fugitive slave law.**^ 

The right of trial by jury herein provided for is the 

** Parsons vs. Bedford, 3 Peters, " Waring vs. Clarke, 5 Howard, 

432. 441. 

^ Shields vs. Thomas, 18 Howard, * Shields vs. Thomas, 18 Howard, 

253; Ins. Co. vs. Comstodc, 253. 

16 Wallace, 258; United SUtes '^ Miller vs. Molnerry, 5 McLean, 

V8. La Vengeance, 3 Dallas. 460. 

297; Webster vs. Reid, 11 

Howard, 437. 
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most distinctive characteristic of Anglo-Saxon law, 
and is now the universal heritage of the Anglo-Saxon 
race. It is not, however, indigenous to England, having 
in the first place, grown out of the old Frankish inquest. 
The provision here, for a jury means the old common 
law jury of twelve men.*^* Where there is a trial by 
jury all the facts in the case must go to the jury."' 
This provision for a jury does not apply to the Court of 
claims,^^ nor has it any reference to trials in state 
courts.*^ The parties to a suit may by stipulation 
waive a trial by jury.*^ 

The provision as to the re-examination of cases 
has no application in those cases where the first judg- 
ment has been vacated, the first verdict set aside, 
and a new trial granted.^^ It does not apply to a cause 
tried by a jury in a state court/*^ 

Section 92. Excessive Bail and Fines and Gruel 
AND Unusual Punishments. 

The eighth amendment provides that: — 
^'Excessive bail shall not be required, nor excessive 
fines imposed nor cruel and unusual punishments 
inflicted.'' This amendment is copied from the follow- 
ing provision in the English Bill of Rights. ''That 
excessive baile ought not to be required nor excessive 



«" Thompson vs. Utah, 170 U. S., 
349; Maxwell vi. Dow, 176 U. 
S., 686. 

» Hodges yB.Ea8ton,l06U.S.,408. 

»* McEbroth vs. United States, 102 
U. B., 428. 

^ Livingston vs. Moore, 7 Petem, 
469; Fox vs. Ohio, 5 Howard, 
434; Justices vs. Murray, 
Wallace, 274; Edwards vs. 
Elliott, 21 Wa. 532; Walker 
vs. Sanvinet, 92 U. S., 92. 

^ United States vs. One Hundred 
Barrels Distilled Spirits, 14 
Wall. 44; Ramberger vs. Teny , 
103 U. S., 40; Wayne vs. 



Kennioott, 103 U. S., 554; 
Duniap vs. Zunts, 11 Wall. 
416; Kearney vs. Case, 12 Wall. 
275; Richmond vs. Smith, 
15 Wall. 429; Rev. SUts., 
Section 649. Such a waiver 
sufficiently appears if the record 
declares that the cause was 
called for trial by the court, 
"the jury having oeen waivea 
in writing." Fleitas vs. Gock- 
rem lOlU. S., 301. 

*" The Home Ins. Co. vs. Dunne, 
19 Wallace, 214. 

*" Justice vs. Murray, 9 Wallace, 
274. 
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fines impofied; nor cruel and unusual punishments 
inflicted/' 

Death by shooting is not a cruel or unusual 
punishment ;^^ nor is the increase of punishment 
because of a prior conviction,*^ Punishments are 
cruel when they involve torture or a lingering death, 
but punishment of death is not cruel."® 

The provision against excessive fines finds its 
forerunner in the provision in Magna Charta that 
^'no freemen shall be amerced for a small offence save 
in a small sum, and for a greater one in proportion, 
also saving to the freeman his 'contentment/ to the 
merchant his merchandise and to the villein his 
*wainage.' '^ 

Section 93. The Last Three Amendments. 

The three last amendments to the United States 
Constitution, were adopted for the protection of the 
colored race and must be construed in accordance 
with this object,"^ although their protection is not 
entirely confined to members of the colored race. 

Before treating of these amendments it is necessary 
to speak briefly of the legal history of slavery in the 
United States. 

Section 94. Slavery. 

Neither the word, ''Slave^' or ' 'Slavery, '' is to be 
found in the Constitution. To avoid the use of these 
words various expedients were resorted to. The 
three-fifths representation of the slaves was provided 
for by the provisions for counting ' 'three-fifths of all 
other persons ;'' the continuance of the slave trade for 

«« Wilkerson vs. Utah, W U. S., "° In re Kemmler, 136 U. S., 179. 

135. "> The Slaughter HouBe Caaes, 16 

'^ Moore vs. Missouri, 159 U. S., Wallace, 36. 

677. 
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twenty years was secured by aUowing, ''the migration 
or importation of such persons as any of the States 
now existing shall think proper to admit;'' while in 
the fourth article of the Constitution a slave was refer- 
red to as ''a person held to service or labor in one state, 
under the laws thereof/' 

The early cases involving the slavery question which 
came before the Supreme Court, were mainly relative 
to the recapture of fugitive slaves. The Fugitive 
Slave Laws of 1795 and 1850 were both repeatedly 
held to be Constitutional, by the Supreme Court."* 

The rights of the slave owners were strongly upheld 
in the case of Prigg vs. Pennsylvania,"* where it was 
decided that under, and in virtue of, the Constitution 
of the United States, the owner of a slave was clothed 
with entire authority, in every state of the Union, to 
seize and recapture his slave, whenever he could do so 
without violence or a breach of the peace; and that a 
state law which interrupted, impeded, limited, embar- 
rassed, delayed, or postponed the right of the owner to 
the immediate possession of the slave, and the immedi- 
ate command of his services, was void. 

Section 95. The ^'Dred Scott Decision." 

It was not until nearly three-quarters of a century 
after the adoption of the United States Constitution, 
and until the slavery question had been for many years 
the leading political question of the country, that the 
general status of slavery was passed upon by the 
Supreme Court. 

Of all the decisions ever rendered by the Supreme 
Court of the United States the one which probably 

•> That of 1793 in PricR vs. Penn., 13 Howard, 420; and in Abie- 

16 Peters, 539, andm Moore VB. man ¥■. Booth, 21 Hoii'aid, 

Illinois, 14 Howard, 13. That 606. 

of 1850 in Norria vb. Crocker, '>* 16 Peters, 639. 



THE BILL OF RIGHTS. 189 

occasioned the most discussion, aroused the greatest 
opposition in certain sections of the country and is most 
familiar to the average American citizen, is the case of 
Dred Scott, plainti£F in error, vs. John F. A. Sandford,"* 
decided in 1857, and commonly known as the ''Dred 
Scott Decision/' 

This case, in spite of the fact that questions of 
the highest importance were passed upon in its decision, 
was in its nature a simple action of tort for assault and 
battery. In 1834, Dr. Emerson, a surgeon in the 
United States army moved from Missouri to Illinois, 
where slavery was prohibited by statute, taking with 
him his negro slave, Dred Scott. Thence in 1836, they 
removed to Fort Snelling in the territory of Upper 
Louisiana, north of latitude 36® 30' and therefore within 
the territory from which slavery had been excluded by 
the Missouri compromise. In 1838, Dred Scott was 
taken back to Missouri. In 1847 he brought suit 
in a Missouri Circuit Court to recover his freedom on 
the ground that residence in free territory conferred 
freedom; a decision in his favor in the lower courts was 
reversed by the Supreme Court of the State. Shortly 
afterwards Dred Scott was sold to one Sandford, a 
citizen of the State of New York, against whom he 
brought an action for assault and battery in the United 
States Grcuit Court sitting in Missouri. The only 
ground for jurisdiction of this case, which the United 
States courts could have, being the diverse citizenship 
of the parties, Sandford pleaded to the juridiction of the 
court that this could not be a suit between citizens of 
different states because Scott was not a citizen of Miss- 
ouri, but a '^negro of pure African descent; his an- 
cestors were of pure African blood and brought into this 

»• 10 Howard, 393. 
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country and sold as N^ro slaves." To this Scott 
demurred and the demurrer was sustained. The 
defendant then pleaded in bar that the plaintiff was 
his negro slave, and that he had only gently laid hands 
on him to restrain him, as he had a right to do. The 
judge instructed the jury that, ''upon the facts in the 
case, the law is with the defendant." The plaintiff 
excepted to this instruction, and upon his exceptions 
the case was taken to the Supreme Court of the United 
States where it was twice argued, first at the December 
term, 1855, and the second time at the December term, 
1856. A judgment was rendered on March 5, 1857 in 
which the Supreme Court went much farther than the 
lower court in their decision. Chief Justice Taney in 
delivering the decision of the Court said in part: 

''There are two leading questions presented by the 
record : 1 . Had the Circuit Court of the United States 
jurisdiction to hear and determine the case between 
these parties? and: 2. If it had jurisdiction, is the 
judgment it has given erroneous or not? * * * Be- 
fore we speak of the pleas in bar, it will be proper to 
dispose of the questions which have arisen on the plea 
in abatement. 

"That plea denied the right of the plaintiff to sue 
in a Court of the United States for the reasons therein 
stated. It is suggested, however, that this plea is not 
before us. * * * We think they are before us and 
it becomes, therefore, our duty to decide whether the 
facts stated in the plea are or are not sufficient to show 
that the plaintiff is not entitled to sue as a citizen in a 
Court of the United States." 

The decision then went on to hold that the Con- 
stitution of the United States did not consider the negroes 
as citizens of the United States, but as an inferior order 
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of men, that no State by any action on its part could 
bring any persons other than those recognized by the 
Constitution, into the body of citizens of the United 
States; and that therefore, no law or regulation of any 
state could raise a negro slave to the rank of citizen of 
the United States, so that he could sue in the United 
States courts. Going still further the Court held that 
the right of property in slaves was as fully guaranteed 
by the Constitution as that in any other species of 
propierty. Then follows the clause of the decision 
declaring the Missouri Compromise unconstitutional. 
''Upon these considerations, it is the opinion of the 
Coiirt that the act of Congress which prohibited a 
citizen from holding or owning property of this kind in 
the territory of the United States north of the line there- 
in mentioned, is not warranted by the Constitution, and 
is therefore void; and that neither Dred Scott himself, 
nor any of his family, were made free by being carried 
into this territory; even if they had been carried there 
by the owner with the intention of becoming a per- 
manent resident.'' The decision as rendered by the 
Chief Justice was: 'TJpon the whole, therefore, it is 
the judgment of this Court, that it appears by the record 
before us, that the plaintiff in error is not a citizen of 
Missouri, in the sense in which the word is used in the 
Constitution; and the Circuit Court of the United 
States, for that reason, had no juisdiction in the case, 
and could give no judgment in it. Its judgment for 
the defendant must, consequently, be reversed, and a 
mandate issued, directing the suit to be dismissed for 
want of jurisdiction.'' 

Justices McLean and Curtis delivered dissenting 
opinions. Of the seven who concurred in the judg- 
ment only three, Taney, Wayne and Daniel, held that 
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the plea in abatement was open, and therefore the 
question of the status of free negroes was before the 
Court. Six of the justices, however, concurred in 
holding the Missouri Compromise unconstitutional. 

The member of the majority, who did not go to 
this extreme point of holding the Missouri Compro- 
mise unconstitutional, was Judge Nelson; his decision, 
which contains all the law that all of the majority 
concurred in, was originally written to be delivered as 
the opinion of the Coiuii. Mr. Justice Nelson based 
his opinion on the ground that slaveiy was a question 
under State control, and one of those questions con- 
cerning which the United States courts were obliged 
to follow the law of the State in which the Court (of 
original jurisdiction) was held. The case of Scott vs. 
Sandf ord had been originally tried in Missouri and under 
the laws of that State, Dred Scott was a slave and with- 
out rights against his master, and that therefore the 
United States courts were obliged to follow this law. 

Section 96. The Abolition op Slavery. 

The thirteenth amendment to the Constitution 
was submitted by Congress to the legislatures of the 
several states, on the 1st of Februaiy, 1865, and on 
December 18, 1865, was declared by a proclamation 
of the Secretaiy of State, to have be^n ratified by the 
legislatures of the requisite number of states. The 
text of this amendment is as follows: 

''Section 1. Neither slaveiy nor involuntary 
servitude, except as a punishment for crime, whereof 
the party shall have been duly convicted, shall exist 
within the United States, or any place subject to their 
jurisdiction. 

' 'Section 2. Congress shall have power to enforce 
this article by appropriate l^islation." 
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The scope and meaning of this amendment was 
thus discussed by the Supreme Court in the Civil 
Rights Cases."* ''This amendment as well as the 
fourteenth, is imdoubtedly self-executing without any 
ancillaiy legislation, as far as its terms are applicable 
to any existing state of circumstances. By its own 
unaided force and effect, it abolished slavery and es- 
tablished imiversal freedom. Still, legislation may be 
necessary and proper to meet all the various cases and 
circumstances to be affected by it, and to prescribe 
proper modes of redress for its violation in letter or 
spirit. And such legislation may be primary and 
direct in its character; for the amendment is not a 
mere prohibition of State laws establishing or uphold- 
ing slavery, but an absolute declaration that slavery 
or involuntary service shall not exist in any part of the 
United States. 

''It is true, that slavery cannot exist without law, 
any more than property in lands and goods can exist 
without law; and, therefore, the thirteenth amendment 
may be regarded as nullifying all State laws which 
establish or uphold slavery. But it has a reflex char- 
acter also; establishing and decreeing universal civil 
and political freedom throughout the United States; 
and it is assumed that the power vested in Congress to 
enforce the article by appropriate legislation, clothes 
Congress with power to pass all laws necessaiy and 
proper for abolishing all badges and incidents of 
slavery in the United States; and upon this assumption 
it is claimed that this is sufficient authority for declar- 
ing by law that all persons shall have eqiial accommoda- 
tions and privileges in all inns, public conveyances and 
places of public amusements, the argument being, that 

"* 109 U. S., 3. 
Vol. 11—18. 
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the denial of such equal accommodations and privileges 
is^ in itself; a. subjection to a species of servitude within 
the meaning of the amendment. Conceding the major 
proposition to be true, that Congress has a right to 
enact all necessary and proper laws for the obliteration 
and prevention of slavery, with all its badges and 
incidents, is the minor proposition also true, that the 
denial of any person of admission to the accommoda- 
tions and privileges of an inn, public conveyance, or a 
theater, does subject that person to any form of servi- 
tude or tend to foster upon him any badge of slaveiy? 
If it does not, then power to pass the law is not found 
in the thirteenth amendment/' ''After giving to 
these questions all the consideration which their im- 
portance demands, we are forced to the conclusion that 
such an act of refusal has nothing to do with slaveiy 
or involimtary servitude, and that if it is violation of 
any right of the party, his redress is to be sought under 
the laws of the states; or if those laws are adverse to 
his rights and do not protect him, his remedy will be 
found in the corrective legislation which Congress has 
adopted, or may adopt, for counteracting the effect of 
states' laws, or state action prohibited by the fourteenth 
amendment. It would be running the slavery argu- 
ment into the ground to make it apply to every act of 
discrimination which a person may see fit to make as 
to the guests he will entertain, or as to the people he 
will take into his coach or cab or car, or admit to his 
theater or concert, or deal with in other matters of 
intercourse or business. Innkeepers and public carriers, 
by the laws of all the states, as far as we are aware, are 
boimd, to the extent of their facilities, to furnish proper 
accommodation to all unobjectionable persons, who, 
in good faith, apply for them. If the laws themsdves 
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make any unjust discriminations amenable to the 
prohibitions of the fourteenth amendment. Congress 
has full power to afford a remedy, under the amend- 
menti and in accordance with it.'' 

A further limitation was placed upon the appli- 
cation of the thirteenth amendment by the Supreme 
Court in the Slaughter House Cases,"* where it was 
decided that this amendment only applied to personal 
servitude, and did not affect servitudes of property. 

This amendment is intended to protect all persons 
within the jurisdiction of the United States, to the full- 
est extent from all forms of slavery or involuntary 
servitude, except as a punishment for crime. 'It is 
clear that this amendment, besides abolishing forever 
slavery and involuntary servitude within the United 
States, gives power to the Congress to protect all persons 
within the jurisdiction of the United States from being 
in any way subjected to slavery or involuntary servi- 
tude, except as a punishment for crime, and in the 
enjoyment of that freedom which it was the object of 
the amendment to secure.'' *" 

This amendment did not invalidate contracts 
made to pay money for slaves when the contracts were 
valid when made.'^' This amendment by its express 
terms applies not only within the United States itself, 
but also in all the territory belonging to the United 
States. 

Section 97. The Fourteenth Amendment. 

The fourteenth amendment to the Constitution of 
the United States was proposed to the legislatures of 
the several states, by Congress, on June 16, 1866. It 

"• 16 Wallaoe, 36. '>• Boyer vb. Tabb, 18 WaUaoe, 646; 

^ United SUtes ▼■. Hairii, 106 White vs. Hart, 13 Wallace, 

U.S., 629. 646: Oebome vb. Nioholaon, 13 

WaOaoe, 654. 
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was declared duly ratified by the requisite number of 
states in a proclamation issued by the Secretary of 
State on July 30, 1868. This amendment which has 
sometimes been called the ' 'Omnibus Amendment/' 
was adopted for the protection of the freed negro and 
for the settlement of various questions left unsettled 
after the Civil War. The text of the amendment is 
as follows: 

' 'Section 1. All persons bom or naturalized in the 
United States, and subject to the jurisdiction thereof, 
are citizens of the United States and of the state wherein 
they reside. No state shall make or enforce any law 
which shall abridge the privileges or immunities of 
citizens of the United States ; nor shall any state deprive 
any person of life, liberty, or property, without due 
process of law, nor deny to any person within its 
jurisdiction the equal protection of the laws. 

"Section 2. Representatives shall be apportioned 
among the several states according to their respective 
numbers, counting the whole number of persons in each 
state, excluding Indians not taxed. But when the right 
to vote at any election for the choice of electors for the 
President and the Vice-President of the United States, 
representatives in Congress, the executive and judicial 
officers of a state, or the members of the legislature 
thereof, is denied to any of the male inhabitants of 
such state, being twenty-one years of age, and citizens 
of the United States, or in any way abridged except for 
participation in rebellion or other crime, the basis of 
representation therein shall be reduced in the proportion 
which the number of such male citizens shall bear to the 
whole number of male citizens twenty-one yeaiB of age 
in such state. 

"Section 3. No person shall be a senator or 
representative in Congress, or elector of President and 
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Vice-President, or hold any office, civil or military, 
under the United States, or under any state, who, 
having previously taken an oath, as a member of Con- 
gress, or as an officer of the United States, or as a mem- 
ber of any States legislature, or as an executive or judi- 
cial office of any state, to support the Constitution of 
the United States, shall have engaged in insurrection 
or rebellion against the same, or given aid and comfort 
to the enemies thereof, but Congress may, by a vote 
of two-thirds of each house, remove such disability. 

''Sectiou 4, The validity of the public debt of the 
United States authorized by law, including debts in- 
curred for payment of pensions and bounties for service 
in suppressing insurrection or rebellion shall not be 
questioned. But neither the United States nor any 
state shall assume or pay any debts or obligations 
incurred in aid of insurrection or rebellion against the 
United States, or any claim for the loss or emancipation 
of any slave; but all such debts, obligations, and 
claims shall be held illegal and void. 

''Section 5. The Congress shall have power to 
enforce by appropriate legislation the provisions of 
this article.'' 

Section 98. The Slaughter House Cases. 

The fourteenth amendment has given rise to more 
litigation than all the other amendments to the Consti- 
tution combined. About three hundred cases have 
come before the Supreme Court involving this amend- 
ment, nearly all of which have arisen out of the first 
section. The leading decision on this section is that 
in the Slaughter House Cases."* The general effect of 
this decision was to restrict the application of this 
section, and to dispose of that interpretation of it which 

"• 10 WaUaoe, 36. 
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would have carried it to such extremes as entirely to 
have changed the previously existing relations between 
the states and the United States. In this decision 
it is held that this amendment must be interpreted 
with relation to the circumstances existing at the time 
of its adoption and with relation to the probable 
intention and meaning of those who drafted it and those 
by whom it was adopted. 

In this case a law of the State of Louisiana was 
claimed to violate the fourteenth amendment in three 
different ways: 

First: by abridging the privileges and immunities 
of the citizens of the United States; 

Second: by denying to the plaintiffs the equal 
protection of the laws; and 

Third : by depriving them of their property without 
due process of law. 

Each of these objections was taken up and disposed 
of by the Court. In the discussion of the first objection 
the Court gives the most thoroiigh treatment of the 
general subject of citizenship to be found in the reports 
of the Supreme Court. It was shown that there are in 
the United States two distinct citizenships, a citizenship 
of the United States and a citizenship of some particular 
state. Although these two citizenships generally exist 
side by side in the same individual they do not lose 
their identity. Certain rights attach to a party on 
account of his citizenship of the United States, and cer- 
tain rights on account of his citizenship of the particular 
state. The rights guaranteed by the fourteenth amend- 
ment were those rights which come from citizenship of 
the United States, while those rights, if any, which had 
been infringed by the act of the State of Louisiana were 
rights arising from citizenship of the State of Louisiana. 
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In relation to the last two objections it was held in 
substance that the fourteenth amendment must be 
construed bearing in mind the circumstances under 
which, and the purposes for which, it was proposed 
and adopted. It was decided that it would require 
a very dear case to induce the court to hold that any 
law was a prohibited one under the clause; ''Nor shall 
any state deny to any person within its jurisdiction 
the equal protection of the laws/' except a law directed 
under it against the newly freed African slave. It was 
also held that a strict and restricted construction should 
be given to the fourteenth amendment ; that this amend- 
ment did not change the general relations previously 
existing between the states and the United States, and 
that the law of the State of Louisiana was not in vio- 
lation of the United States Constitution. 

Section 99. Other Decisions on the Fourteenth 

Amendment. 

The Slaughter House decision has always remained 
as the leading case on the fourteenth amendment, 
althoiigh the scope of amendment has been somewhat 
enlarged by later decisions. 

This amendment gives citizenship to the negro and 
prohibits the state from denying to him the privileges 
thereof. It is a guaranty of protection against op- 
pressive acts of the state governments, but not against 
the commission of offenses against the negro by in- 
dividuate.^^ It does not limit the subjects over which 
the police power of a state may be exercised for the pro- 
tection of its citizens."* The privilege of voting is not 
protected by this amendment.*" The prohibition of 

» avu Rights Oasee, 109 U. S., 3. ^ Minor vb. Happeraett, 21 Wal- 

^ Baibier vb. Connolly, 113 U. S., laoe, 102. 

27; Miflflouri Pacific Ry. tb. 

Bmm, 115 U. S., 512. 
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the sale of intoxicating liquors by a state is not con- 
trary to this amendment;*" nor is a law prohibiting 
the inter-marriage of blacks and whites.*'* 

The questions as to what constitutes due process 
of law was passed upon by the Supreme Court in Ken- 
nard vs. Louisiana/^ where it was held that; the due 
course of legal proceedings, according to these rules 
and forms which have been established for the protec- 
tion of private rights, is due process of law. Irregulari- 
ties and mere errors in the proceedings of State courts 
can only be corrected in those courts. 

The authority of the United States Supreme Court 
does not extend beyond an examination of the power 
of the State courts to proceed at all. A state act is not 
in violation of the provision in the United States 
Constitution which prohibits any state from depriving 
any person of life, liberty, or property, without due 
process of law, when ample provision is made for the 
trial of the case before a court of competent jurisdiction 
for bringing the party against whom the proceeding is 
had before the Court, and opportunity given to be 
heard in his defense; for the deliberation and judgment 
of the court; and for hearing and judgment there. 

A statute making an arbitrary classification with 
respect to the subjects over which it operates, based 
upon no reason suggested by the difference in their 
situation or circumstances, disclosing the propriety of 
such legislation, is void.*" 

>* Muder vs. Kansas, 123 U. 8., >^ Ex parte Hobbs and Jadcaon, 1 
623; Eilenbecker vs. District Woods, 637. 

Court of Plymouth County, "• 92 U. 8., 480. 

134 U. S., 31; Kidd vs. Penv » Sutherland's Notes on the United 
son, 126 U. S., 1; Beer vs. States Constitution. N. 733; 

Massachusetts, 97 U. S., 25; Yick Wo vs. Hopkins, 118 U. 

Bartmeyer vs. Iowa, 18 Wal- S.^ 369; United States vs. Lee 
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Section 100. The Fifteenth Amendment. 

The fifteenth amendment to the Constitution was 
proposed to the legislatures of the several states by 
Congress on February 27, 1869, and was declared to have 
been ratified by a sufficient number of states and to 
have been adopted, by a proclamation issued by the 
Secretary of the State on March 30, 1870. 

The text of this amendment is as follows: 

''Section 1. The right of citizens of the United 
States to vote shall not be denied or abridged by the 
United States or by any State on accoimt of race, color, 
or previous condition of servitude. 

"Section 2. The Congress shall have power to 
enforce this article by appropriate legislation/' 

The fifteenth amendment does not confer the right 
of suffrage upon anyone. It prohibits the state or the 
United States, however, from giving preference in this 
particular to one citizen of the United States over 
another on account of race, color, or previous condition 
of servitude. The amendment invested the citizens 
of the United States with a new constitutional right, 
which is exemption from discrimination in the exercise 
of the elective franchise on account of race, color, or 
previous condition of servitude, which Congress may 
enforce by ''appropriate legislation. '' *" The Limita- 
tion contained in this amendment is the only restriction 
upon the power of the States to regulate the suffrage 
within its limits. This amendment had the effect, in 
law, to remove from a State Constitution, or render 
inoperative, a provision restraining the right of suffrage 
to the white race.*" 

^ United States vb. Reese, 02 U. '"34 Neal vs. Delaware, 103 U. S., 

S., 214. 370. See also United States vii. 

Gruiksfaank, 92 U. S., 642. 



Chapter IX. 

WAR, ACQUISITION OF TERRITORY AND THE 
GOVERNMENT OF THE TERRI- 
TORIES AND COLONIES. 

Section 101. Methods of Conductino Warfabe. 

As already stated the right to declare and cany 
on war is one of the necessary powers of every sover- 
eign nation and as a matter of course resides in the 
government of the United States. Certain matters 
relative to this subject have been already discussed in 
the Chapter on the power of Congress, while the subject 
of the proper methods of conducting war will be taken 
up under the subject of International Law. In particu- 
lar a discussion of the Prize Cases will be found under 
that heading. 

Section 102. Acquisition of Territory. 

The United States has full and complete power 
to acquire new territory either by conquest, purchase, 
cession, discoveiy, settlement or any other way known 
and recognized by International Law. This power 
is a necessary attribute attached to the sovereignty of 
every independent coimtry. ''The power to acquire 
territory other than the territory northwest of the Ohio 
river, (which belonged to the United States at the time 
of the adoption of the Constitution) is derived from 
the treaty-making power and the power to declare and 
carry on war. The incidents of these powers are those 
of national sovereignty, and belong to all independent 
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governments/'* ''Power to acquire territory either 
by conquest or treaty is vested by the Constitution in 
the United States, conquered territory, however, is 
usually held, as a mere militaiy occupation imtil the 
fate of the nation from which it is conquered is deter- 
mined, but if the nation is already subdued, or in case 
it be destroyed and ceases to exist, the right of occupa- 
tion becomes permanent and the title rests absolutely 
in the Conquerer/'* 

''The Constitution confeiB absolutely upon the 
government of the Union the powers of making war 
and of making treaties, consequently that government 
possesses the power of acquiring territory, either by 
conquest or by treaty. TTie usage of the world, is, 
if a nation be not entirely subdued to consider t tie hold- 
ing of conquered territory as a mere military occupation 
until its fate shall be determined, at the treaty of peace. 
If it be ceded by the treaty, the acquisition is confirmed 
and the ceded territory becomes a part of the nation to 
which it is annexed, either on the terms stipulated in 
the treaty of cession, or on such as its new master shall 
impose.' '* "As free and independent States, they 
(The United States of America) have full power to 
levy war, conclude peace, contract alliances, establish 
commerce, and to do all other acts and things which 
independent States, may,of right do.''* "It is super- 
fluous to cite authorities establishing the right of the 
government of the United States to acquire territory, 
in view of the possession of the Northwest Territory 
when the Constitution was framed and the cessions 

* Mormon Church vb. United 4 Wallace, 254; Johnson vb. 

States, 136 U. S., 1. Mclntoeh, 8 Wheaton, 543. 

* United States vs. Huckabee, 16 " Chief Justice Marshall in Ameri- 

Wallace, 414; Hogshead of can Insurance Co., vs. Canter, 

Sugar vs. Bayle, Craneh, 195; 1 Peters, 511. 

Shanks vs. I>uponty 3 Peters, * Declaration of Independeooe. 
246; United States vs. Rice, 
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to the general government by various States subsequent 
to the adoption of the Constitution, and in view also 
of the vast extension of the territory of the United 
States, brought about since the existence of the Con- 
stitution by substantially every form of acquisition 
known to the law of Nations/'* 

SBcrriON 103. Government of Territory Belonging 

TO the United States but not Included 

WiTraN THE Limits op any State. 

There is not, and never has been, any such l^al 
question as to whether, (to use a popular expression) 
**the Constitution follows the flag/' The government 
of the United States rests entirely upon the powers 
granted to it by the Constitution, if the Constitution 
under any circumstances or in any place, ceases to be 
operative, the National Government must of necessity 
cease to have any power to act. The question often 
arises, however, as to the application of a certain 
portion, or portions, of the Constitution. The question 
as to the degree of power possessed by Congress over 
the territories and colonies of the Untied States is, 
not whether the Constitution applies at all in these 
cases, but as to what part of the Constitution so applies. 
''The Government of the United States was bom of the 
Constitution and all powers which it enjoys or may 
exercise must be either derived expressly or by impli- 
cation from that instrument. Every function of the 
government thus being derived from the Constitution 
it follows that the instrument is everywhere and at all 
times potential in so far as its provisions are applicable. 
In the case of the territories, as in every instance, 
when a provision of the Constitution is invoked the 

' Ooncurrinff opinion of Justioes in Downes vs. Bidwell, 182 U. 

White, ^hiras, and McKenna S., 244. 
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question which arises is^ not whether the Constitution 
is operative, for that is self evident, but whether the 
provision relied on is applicable."* 

The powers granted to the Congress are contained 
in two widely separated parts of the Constitution. 
The eighth section of the first article, contains an enum- 
eration of the general powers granted to Congress to be 
exercised in the government of the United States. The 
second clause of the third section of the fourth article of 
the Constitution contains the following provision as to 
the government of territory belonging to the United 
States; ' 'The Congress shall have power to dispose of 
and make all needful rules and regulations respecting 
the territory or other property belonging to the United 
States/' It is upon this clause that the power of the 
United States to govern territory belonging to the 
United States, but not included within the limits of 
any particular State, rests. Independently of this 
clause, however, the power to govern and regulate such 
territory would be necessarily implied from the power 
to acquire it. ''We are also of opinion that the power 
to acquire territory by treaty not only implies the power 
to govern such territory, but also to prescribe upon 
what terms the United States will receive its inhabit- 
ants, and what their status will be in what Chief 
Justice Marshall termed the 'American Empire'.'^ ^ 

That Congress has the general power of government 
over the territories and colonies of the United States, 
under Article 4, Section 3, Clause 2, cannot now be 
disputed. The controversies on this subject which 
have arisen, have grown out of the question as to how 
far this general power is restricted by other portions of 

* OoneiUTing opmion of Justices ' Downee vb. Bidwell, 182 U. S., 

White, Shins, »nd McKenna in 244. 

Downes vs. Bidwell, 182 U. S. 
344. 



WAR, ACQUISITION, TERRITORIAL GOVERNMENT. 207 

the Constitution, and, in particular as to the application 
of the revenue laws of the United States, and whether 
certain limitations which are placed upon the power 
of Congress in the United States, are also restrictions 
upon their power over territory heUmging to the United 
States. 

The determination of these questions, except those 
arising out of the restrictions placed upon Congressional 
action involves the point whether or not the territories 
and colonies belonging to the United States are in- 
cluded within the United States, and are a part of the 
United States, as the term is used in the Constitution. 
That they are not so included seems certain not only 
by a study of the text and history of the Constitution 
of the United States, but also by the decisions of the 
Supreme Court. The authority to the contrary is con- 
fined almost entirely to dicta and dissenting opinions. 
Our Country is a union of formerly independent 
(or quasi-independent) States, the Constitution is the 
compact between these States, regulating the terms 
on which the union was to take the place and the rights 
of the several states against the general government. 
No rights are conferred by this compact on those not 
parties to the agreement; the framers of the Constitu- 
tion, acting for the several States, had the power to 
determine how territory belonging to the States in 
common, or to the new Central government shoiild be 
governed, and this was done in that clause of the 
Constitution, already several times referred to, which 
provides that: '^The Congress shall have power to 
dispose of and make all needful rules and regulations 
respecting the territory or other property belonging 
to the United States.''' 

The matter is thus stated by Justice Brown in 

* lUted States Constitution, Article IV, SeotioQ 8, ObuM 2. 
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the decision of the Supreme Court in Downes vs. 
Bidwell.* 'It is sufficient to observe in relation to 
these three fundamental instruments that it can no- 
where be inferred that the territories were considered a 
part of the United States. The Constitution was 
created by the people of the United States, to be 
governed solely by representatives of the States; 
and even the provision relied upon here, that all duties 
and excises shall be uniform, 'Throughout the United 
States/ is explained by subsequent provisions of the 
Constitution, that 'no tax or duty shall be laid on 
articles exported from any States' and 'no preference 
shall be given by any regulation of commerce or revenue 
to the ports of one State over those of another; nor 
shall vessels bound to or from one State be obliged to 
enter, clear or pay duties in another.' In short, the 
Constitution deals with States, their people, and their 
representatives. 

"The thirteenth amendment of the Constitution 
prohibiting slavery and in voluntary servitude 'within 
the United States and in any place subject to their 
jurisdiction,' is also significant as showing that there 
may be places within the jurisdiction of the United 
States, that are not part of the Union. 

"Upon the other hand the fourteenth amend- 
ment, upon the subject of citizenship, declares only 
that, 'all persons bom or naturalized in the United 
States, and subject to the jurisdiction thereof, are 
citizens of the United States, and of the State wherein 
they reside.' Here there is a limitation to persons 
bom or nat\u*alized in the United States which is not 
extended to persons bom in any place 'subject to their 
jurisdiction'." 

• 182 U. S., 244. 
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These provisions therefore, which apply only to the 
States or the United States, do not affect the power 
which Congress has, under the clause giving them power 
to make all needful rules and regulations respecting the 
territory belonging to the United States. 

No valid distinction can be drawn correctly be- 
tween the position under the United States Constitu- 
tion of the territories and the colonies of the 
United States. The Constitution throughout divides 
the territory subject to the authority of the United 
States, into the United States itself, and the public 
territory which it might at any time possess. At the 
time of the adoption of the Constitution the United 
States ruled over none but contiguous territory and the 
insular expansion of the country was unforeseen by the 
members of the Constitutional Convention. The great 
existing difference between the laws and government 
of oiu* territories and of our colonies is due to statutory 
provisions enacted by Congress under their extensive 
discretionary powers. 

Section 104. The Bill op Rights in Terrftory 
Belonging to the United States. 

The question whether, when Congress is prohibited 
generally from legislating on any particular subject 
or from doing any particular act, (as is the case with 
the restrictions contained in the first eight amendments, 
and part of those in the ninth section of the first article 
of the Constitution) such restrictions would act as a 
limitation of the power of Congress, over the territoiy 
belonging to the United States, as well as over the 
United States itself, is one Which after having been the 
occasion of much discussion, was finally passed upon 
by the Supreme Court in the year 1903 in the case of 

Vol n— 14. 
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Hawaii vs. Mankichi/^ Tlus decision involved the 
case of one Osaki Mankichi, a murderer in Hawaii,' 
who had not been indicted by a grand j uiy , and who had 
been convicted by a majority instead of a imanimous 
vote of the trial jury, after the Islands had been annex- 
ed to the United States, but before they were formally 
incorporated into a territoiy. The provision in the 
United States Constitution requiring a trial by jury, 
is held to require the old common law method of jury 
trial, i. e., the unanimous verdict of a jury of twelve 
men. The Hawaiian law required no grand jury 
indictment, and permitted a majority of the trial jury 
to convict. The Newlands Resolution annexing the 
islands provided that: ''The municipal legislation of 
the Hawaiian islands, not enacted for the fulfillment 
of treaties so extingiushed, and not inconsistent with 
this joint resolution nor contrary to the Constitution 
of the United States nor to any existing treaty of the 
United States, shall remain in force until the Congress 
of the United States shall otherwise determine.''" 
The question presented to the Supreme Coiu*t was 
whether the conviction by a majority of the jury, 
while Hawaiian laws still applied was contrary to the 
American Constitutional provision. By a vote of 
five to f om* the Court decided that the conviction by a 
majority of the jury was legal. This is a decision to 
the effect that the United States ''Bill of Rights" is 
only in force in the United States itself, and not in 
the territory belonging to it. 

This decision was followed in Dorr vs. United 
States," where in a case appealed from the Courts of 
the Philippine Islands it was held that the residents of 

«• 100 U.S., 197. 

" Aet July 7, 1808, 30 U. S. Stat., » 195 U. S., 138. 

760. 
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these Islands are not entitled under the Constitution, 
to a trial by jury. In United States vs. Rasmussen^' 
it was held that under the treaty with Russia by which 
Alaska had been acquired, the protection afforded by 
the Bill of Rights in the United States Ck)nstitution, 
had been extended over this latter region. '^The 
treaty concerning Alaska instead of exhibiting, as did 
the treaty respecting the Philippine Islands, the 
determination to reserve the question of the status of 
the acquired territory for ulterior action by Cbngress, 
manifested a contrary intention, in Article 3, that: 
"The inhabitants of the ceded territory * * shall 
be admitted to the enjoyment of all the rights, advan- 
tages and immunities of citizens of the United States, 
and shall be protected in the full enjoyment of their 
liberty, property and religion. '^ 

One more cajse relative to the civil rights of the 
residents in the colonies must also be considered. This 
is the case of Kepner vs. United States" decided in 
1904, which involved the question of double jeopardy. 
Under the Spanish law in force in the Philippines, the 
government as well as the accused had the right to 
appeal in criminal caaes. Under the American military 
government of the islands this right wafi continued in 
force together with nearly all of the Spanish rules of 
criminal procedure. The Act of Congress of July 1, 
1902, for the administration of the affairs of civil govern- 
ment in the Philippine Islands provided: '^No person 
for the same offense shall be twice put in jeopardy of 
pmiishment.'^" and again: ''That the Supreme Court 
and the Courts of First Instance of the Philippine 
Islands shall possess and exercise jurisdiction sa hereto- 
fore provided * * * subject to the power of said 

» 197 U. S., 516. • Section S, Oauw 8. 

^ 196 U. S., 100. 
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government to change the practice and method of 
procedure. ''*• In Common law countries the right of 
the prosecution to appeal has always been considered 
inconsistent with the provision against double jeopardy. 
The exact point before the Court in Kepner vs. United 
States, therefore, was whether the provision against 
double jeopardy was to be given the meaning which it 
has under the common law or that which it possesses 
in Spanish procedure. The court by a vote of five 
to foiu* decided in favor of the former interpretation. 
This decision was probably erroneous. The right of 
appeal by the government in criminal cases, under 
common law procedure, is held to be double jeopardy 
principally because a new trial means a trial before a 
new jury occasioning an obvious double chance of con- 
viction. This reason does not exist under the Spanish 
criminal procedure (still in operation in the Philippines 
in its essential provisions) where no jury is known and 
where the whole proceedings from arraignment to the 
review of the case by the Supreme Court, constitutes 
one action and consequently one jeopardy. ^^ 

A summary of the decisions in these cases of Hawaii 
vs. Mankichi; Dorr vs. United States; United States 
vs. Rasmussen, and Kepner vs. United States, establish 
the following general propositions: 

1. The protection contained in the Bill of Rights 
of the United States Constitution does not attach to 
residents of territory under the authority of the 
United States government, but outside the limits of 
the States themselves. 

2. Such rights can be given to the residents in 
such territory either by legislation by Congress, or by 

* Section 0. would odIt apply m Iodc m the 

^ This criticism of the deoisioii in court holds that these Islands 

Kepner vs. United States, are not entitled to jury trials. 
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treaty with the country from which such territoiy 
is acquired. 

3. Where such rights are given by terms having 
an estabhshed meaning in the Common Law, these 
terms must be interpreted in accordance with their 
meaning under. the Common Law. 

The most important and also the most dangerous 
of these propositions is the first. The decision that the 
Bill of Rights does not restrict Congress in legislating 
for territory belonging to the United States was only 
adopted by the Supreme Court by the smallest possible 
majority, and seems clearly in violation of the provi- 
sions of the Constitution. The Bill of Rights is in no 
manner, either by location or reference, so connected 
with the eighth section of the first article as to furnish 
any f oimdation for the theory that it was intended 
merely as a restriction upon the powers therein con- 
tained. It stands out by itself, and announces its 
purpose by its unambiguous opening words that 
' 'Congress shall make no law, ' ' etc. A reasonable inter- 
pretation of this portion of the Constitution would hold 
it to mean that Congress should make no laws of the 
kinds prohibited, either under its powers, granted it by 
the eighth section of the first article over the United 
States or imder its powers under the third section of the 
fourth article, over the territory belonging to the 
United States. 

Section 105. Revenue Laws op the United States. 

The majority of the cases involving the status of 
territory under the control of the United States but 
outside the limit of any State have arisen in relation to 
some aspect of the revenue laws. The various tariff 
laws of the United States, provide (and have provided) 
for certain duties to be imposed on articles imported 
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from any foreign country. A general definition of a 
foreign countiy would be as follows: 'Toreigncountiy 
was defined by Mr. Chief Justice Marshall and Mr. 
Justice Story, to be one exclusively within the sover- 
eignty of a foreign nation and without the sovereignty 
of the United States/'*' 

The important cases on this subject prior to the 
famous Porto Rico cases were those of United States 
vs. Rice;" Fleming vs. Page;" and Cross vs. Harri- 
son." 

We insert the excellent sjmopsis of these cases 
contained in the decision of Judge Brown in De Lima 
vs. BidweU.'' 

'In United States vs. Rice, 4 Wheaton, 246, which 
was an action of debt brought by the United States on a 
bond for duties upon goods imported into Castine, in 
the district (now state) of Maine during the temporary 
occupation by the British troops in the war of 1812, it 
was held that the action woiild not lie, although Castine 
was subsequently evacuated by the enemy and restored 
to the United States. The court said that, by the mili- 
tary occupation of Castine the enemy acquired a 
possession, which enabled them to exercise the f uUest 
rights of sovereignty, that the sovereignty of the United 
States was suspended and oiu* laws could be no longer 
rightfully enforced there, or be obligatory upon the 
inhabitants, that by the surrender the inhabitants 
passed under a temporary allegiance to the British 
government and that Castine during this period was to 
be deemed a foreign port; that goods brought there 
were subject to duties which the British government 

>* DeLima vs. Bidwell, citing; The ** 4 Wheaton, 246. 

Boat Eliza, 2 GaU, 4; Taber vs. » Howaid, 603. 

The United States, 1 Story, 1; >^ 16 Howaid, 608. 

The Ship Adventure, 1 Brock. - 182 U. S., 1. 
235. 
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chose to impose and were in no correct sense imported 
into the United States; and that the subsequent evacu- 
ation by the enemy did not change the character of the 
transaction, since the goods were not liable to American 
duties when imported. In that case, the character of 
the port, as foreign or domestic was held to depend 
upon the question of actual occupation, and the right 
of the defendant determinable by the facts then 
existing, and further, that the subsequent reoccupation 
of the port by the United States was ineffectual to 
change the right of the defendant or to vest a new 
right in the United States. 

'^A case somewhat to the converse of this, was that 
of Fleming vs. Page, 9 Howard, 603, which was an 
action agamst the collector at Philadelphia, to recover 
back duties on merchandise imported from Tampico, 
in Mexico, during a temporary occupation of that place 
by the United States. It was held, that although 
Tampico was within the military occupation of the 
United States, it had not ceased to be a foreign country, 
in the sense in which these words are used in the acts 
of Congress. In delivering the opinion of the Cburt 
Mr. Chief Justice Taney observed: The United States, 
it is true, may extend its boundaries by conquest, or 
treaty, and may demand the cession of territory as, the 
condition of peace, in order to indemnify its citizens for 
the [injuries they have suffered, or to reimburse the 
government for the expenses of the war. But this can 
only be done by the treaty making power conferred 
upon the President by the declaration of war. While 
it was occupied by our troops, they were in an enemy's 
country and not in their own; the inhabitants were 
still foreigners and enemies and owed to the United 
States nothing more than a submission and obedience 



216 UNITED STATES CONSTITUTIONAL LAW. 

sometimes called temporary allegiance, which is due 
from a conquered enemy, when he surrenders to a force 
which he is unable to resist. 

''This was clearly a suflicient reason for disposing 
of the case adversely to the importer, but the learned 
Chief Justice proceeded to put the case upon another 
groimd, that 'there was no act of Congress establishing 
a custom house at Tampico, nor authorizing an appoint- 
ment of a collector; and consequently there was no 
officer of the United States authorized by law, to grant 
the clearance and authenticate the coasting manifest of 
the cargo in the manner directed by law, where the 
voyage is from one port of the United States to another;' 
that the only collector was one appointed by the mili- 
tary commander and that a coasting manifest granted 
by him could not be recognized in the United States as 
the document required by law, when the vessel is en- 
gaged in the costing trade nor exempt the cargo from 
the payment of duties. 

"The next case is that of Cross vs. Harrison, 
16 Howard, 164. This was an action of assumpsit to 
recover back mone3rs paid Harrison while acting as 
collector at the port of San Francisco for tonnage and 
duties upon merchandise imported from foreign coun- 
tries into California between February 2, 1848, — the 
date of the treaty of peace between the United States 
and Mexico — and November 13, 1849, when the col- 
lector appointed by the President (according to an act 
of Congress passed March 3, 1848) entered upon his 
duties. Plaintiff insisted that, while such collector 
had been appointed, California was not considered to 
be after the date of the treaty a foreign territory, and 
hence that no duties were payable as upon an importar 
tion into the United States. The plaintiffs proceeded 
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upon the theory stated in the dictum in Fleming vs. 
Page, that duties had never been held to accrue to the 
United States in her newly acquired territories until 
provision was made by act of Congress for their 
collection, and that the revenue laws had always been 
held to speak only as to the United States, and its 
territories existing at the time when the several acts 
were passed. The collector had been appointed by the 
military governor of California and duties were assessed 
after the treaty, according to the United States tariff 
act of 1848. In holding that these duties were properly 
assessed, Mr. Justice Wayne cited with apparent 
approval a despatch written by Mr. Buchanan, then 
Secretary of State, and a circular letter issued by the 
Secretary of the Treasury, Mr. Robert J. Walker, 
holding that from the necessities of the case the military 
government established in California did not cease to 
exist with the treaty of peace, but continued as a 
government de facto until Congress should provide a 
territorial government. 

'* 'The great law of necessity,' says Mr. Buchanan, 
'justifies this conclusion.' The consent of the people is 
irresistibly inferred from the fact that no civilized 
commimity coiild possibly desire to abrogate an existing 
government, when the aJtemative presented would be 
to place themselves in a state of anarchy, beyond the 
protection of all the laws, and reduce them to the 
imhappy necessity of submitting to the dominion of 
the strongest. * * * The Coiuii further held in 
this case that 'after the ratification of the treaty, 
California became a part of the United States, or a 
ceded conquered territory'; that 'as there is nothing 
differently stipulated in the treaty with respect to 
commerce, it became instantly bound and privileged 
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by the laws which Congress had passed to raise a reven- 
ue from duties on imports and tonnage;' that 'the 
territory had been ceded as a conquest^ and was to be 
preserved and governed as such until the sovereignty 
to which it had been passed had legislated for it. 
That sovereignty was the United States, under the 
Constitution, by which the power had been given to 
Congress to dispose of and make all needful rules 
and regulations respecting the territory or other 
property belonging to the United States. * * * That 
the civU government of California organized as it was 
from a right of conquest, did not cease or become 
defunct in consequence of the signature of the treaty 
or from its ratification, * * * and that while 
Congress legislated for it the duty upon foreign goods 
imported into San Francisco were legally demanded 
and lawfully received by Mr. Harrison.' 

'To the objection that no collection districts had 
been established in California, and in apparent dissent 
of the views of the Chief Justice in Fleming vs. Page, 
he added; It was argued that oiu* revenue laws cover 
only so much of the territory of the United States as 
had been divided into collection districts, and that out 
of them no authority had been given to prevent the 
landing of foreign goods or to charge duties upon them, 
though such landing had been made within the terri- 
torial limits of the United States. To this it may be 
necessarily replied, that collection districts and ports 
of entry are no more than designated localities within, 
and at which. Congress has extended a liberty of com- 
merce within the United States, and that so much of its 
territory as was not within any collection district 
must be considered as having been withheld from that 
liberty. It is very well understood to be a part of the 
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law of nations that each nation may designate, upon 
its own terms the ports and places within its territory 
for foreign commerce, and that any attempt to intro- 
duce foreign goods elsewhere, within its jurisdiction, 
is a violation of its sovereignty. It is not necessary 
that such should be declared in terms or by any decree 
or enactment, the expressed allowance being the limit 
of the liberty given to foreigners to trade with such 
nation.' 

^^The Court also cited the cases of Louisiana and 
Florida and seemed to take an entirely different view 
of the facts connected with the admission of these terri- 
tories from what had been taken in Fleming vs. Page. 
The opinion, which is quite a long one established the 
three following propositions. 

''1. That under the war power the military 
governor of Califomia was authorized to prescribe a 
scale of duties upon importations from foreign coimtries 
to San Francisco, and to collect the same through a 
collector appointed by himself, until the ratification of 
the treaty of peace. 2. That after such ratification 
duties were l^ally exacted under the tariff laws of the 
United States, which took effect immediately. 3. 
That the civil government established in Califomia con- 
tinued from the necessities of the cases until Congress 
provided territorial government. 

'*It will be seen that the three propositions involve 
a recognition of the fact that Califomia became domes- 
tic territory immediately upon the ratification of the 
treaty, or, to speak more accurately, as soon as this was 
officially known in Califomia. The doctrine that a port 
ceded to and occupied by us does not lose its foreign 
character until Congress has acted, and a collector 
is appointed, was distinctly repudiated wildb tibe appar- 
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ent acquiescence of Chief Justice Taney, who wrote 
the opinion in Fleming vs. Page, and still remained the 
Chief Justice of the Court/' 

These three cases were the only important deci- 
sions, bearing upon this question prior to the decision 
of the Porto Rico cases in 1901, and were the cases 
argued and cited from by the judges in their various 
decisions in these cases. 

The practice and rulings of the executive depart- 
ments with respect to the status of newly acquired 
territories prior to such status being settled by acts of 
Congress were, with exception of the case of Louisiana, 
strictly in line with the decision in Cross vs. Harrison." 
Section 106. The Insular Cases. 

The present law on this subject is to be found in 
the decisions in the case of DeLima vs. Bidwell; Goetze 
vs. United States; Cross vs. United States; Dooley vs. 
United States; Downes vs. Bidwell; and Armstrong 
vs. United States, known collectively as the Insular 
Tariff cases. The decisions in these cases were all 
read on May 27, 1901, and together are reported in 
182 U. S. pages 1-391. These decisions have since 
been followed in cases arising out of the occupation of 
the Philippines. 

The facts, with their dates, which gave use to this 
series of cases were as follows : 

In July 1898, Porto Rico was invaded by the 
Military forces of the United States imder General 
Miles. 

On August 12, 1898 during the progress of the 
Campaign a protocol was entered into between the 
Secretary of State and the French Ambassador on the 
part of Spain, providing for a suspension of hostilities, 

* No mich questicm however as that Bidwell, arose in oonnectton 

involved in the cases of Ooss with the annexation of either 

vs. Hairison, or DeLima vs. Florida or Texas. 
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the cession of the Island and the conclusion of a treaty 
of peace. 

On October, 18th, Porto Rico was evacuated by 
the Spanish forces. 

On December 10, 1898, a treaty was signed at 
Paris, (under which Spain ceded to the United States 
the Island of Porto Rico) which was ratified by the 
President and the Senate February 6, 1899. 

On March 2, 1899, an act was passed making an 
appropriation to carry out the obligation of the treaty. 

On April 11, 1899, the ratifications were exchanged, 
and the treaty proclaimed at Washington. 

On April 12, 1900, an act was passed, commonly 
called the Foraker Act, to provide temporary revenue 
and a civil government for Porto Rico, which took 
effect May 1, 1900. 

The case of DeLima vs. Bidwell " was an action 
brought by DeLima against Bidwell, the collector of 
the port of New York, to recover back duties alleged 
to have been illegally exacted, and paid under protest, 
upon certain importations of sugar from San Juan in 
the Island of Porto Rico to the United States. The 
Court held that the question as to whether these car- 
goes of sugar were subject to duty depended solely 
upon the question whether Porto Rico was a ''foreign 
Country'' at the time that the sugars were shipped. 
The tariff act of July 24, 1897, then in force under 
which it was claimed that the duties were collectable 
provided that, ''there shall be levied, collected and 
paid upon all articles imported from foreign countries'' 
certain duties. 

After discussing the cases of United States vs. 
Rice, Page vs. Fleming, and Cross vs. Harrison, the 

• 182U.S.,1 
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court decided that '^From this resume of the decisions 
of this court, the instructions of the executive depart- 
ments, and the above act of Congress, it is evident that, 
from 1803, the date of Mr. Gallitin's letter, to the present 
time, there is not a shred of authority except the dictum 
in Fleming vs. Page, (practically overruled in Cross vs. 
Harrison) for holding that a district ceded to, and in the 
possession of, the United States remains for any purpose 
a foreign country. Both of these conditions must exist 
to produce a change of nationality for revenue purposes. 
Possession is not alone sufficient as was held in Fleming 
vs. Page; nor is a treaty ceding such territory sufficient 
without a surrender of possession, (Keene vs, McDon- 
ough, 8 Peters, 303; Pollard's Heirs vs. Kible, 14 Peters 
353-406; Hallett vs. Hunt, 7 Ala., 888-889; The 
Anna, 6 Rob., 97). The practice of the executive 
departments tiius continued for more than half a 
century, is entitled to great weight, and should not be 
disr^arded nor overturned except for cogent reasons, 
and unless it be clear that such construction be erron- 
eous. (United States vs. Johnston, 124 U. S., 236, and 
other cases cited.) 

^'But were this presented as an original question 
we should be impelled irresistibly to the same conclusion. 

''The theory that a country remains foreign with 
respect to the tariff laws until Congress has acted by 
embracing it within the customs union, presupposes 
that a country may be domestic for one purpose and 
foreign for another. It may undoubtedly become 
necessary for the adequate administration of a domestic 
territory to pass a special act providing the proper 
machinery and officers as the President would have no 
authority except under the war power, to administer 
it himself, but no act is necessary to make it domestic 
territory if once it has been ceded to the United States. 
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We express no opinion as to whether Congress is bound 
to appropriate the money to pay for it. This has been 
much discussed by writers upon constitutional law, 
but it is not necessary to consider it in this case, as 
Congress made prompt appropriation of the money 
stipulated in the treaty. This theoiy also presupposes 
that territory may be held indefinitely by the United 
States; that it may be treated in every particular 
except for tariff purposes, as domestic territory; 
that laws may be enacted and enforced by officers of the 
United States sent there for that purpose; that insur- 
rections may be suppressed, wars carried on, revenues 
collected, taxes imposed, in short everything can be 
done which a government can do, within its own 
boundaries, and yet that the territory may still remain 
a foreign coxmtry. That this state of things may con- 
tinue for years, for a century even, but that until 
Congress enacts otherwise, it still remains a foreign 
coimtry. To hold that this can be done as a matter 
of law, we deem to be pure judicial legislation. We 
find no warrant for it in the Constitution or in the 
powers conferred on this court. It is true the non- 
action of Congress may occasion a temporary inconveni- 
ence; but it does not follow that courts of justice are 
authorized to remedy it by inverting the ordinary 
meanmg of words. 

'We therefore are of the opinion that at the time 
these duties were levied Porto Rico was not a foreign 
country within the meaning of the tariff laws but a 
territory of the United States, that the duties were 
illegally exacted and that the plaintiffs are entitled 
to recover them back.'' 

The decision of the court was rendered by Mr. 
Justice Brown. Mr. Justice McKenna filed a dissenting 
opinion in which Justices Shiras and White concurred. 
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Mr. Justice Gray also dissented in the following 
opinion. 

'1 am compelled to dissent from the judgment in 
this case. It appears to me to be irreconcilable with 
the opinion of the majority of the justices in the case, 
this day decided; of Downes vs. Bidwell.'' 

The cases of Goetze vs. the United States, and 
Grossman vs. United States,^ involved the same 
question as that in DeLima vs. Bidwell and were 
decided in the same way. 

The cases of Dooley vs. The United States,^ was 
the converse of the forgoing cases. This case involves 
the right of the United States under the war power, after 
the signing of the treaty of peace, to collect taxes on 
imports into Porto Rico from the United States. 
The majority of the court held that as the right to 
exact duties upon importations from Porto Rico to the 
United States ceased with the ratification of the treaty 
of peace, the correlative right to exact duties upon 
imports from the United States to Porto Rico also 
ceased at the same time. The same judges dissented 
from the opinion in this case as from that in DeLima 
vs. Bidwell. 

The case of Armstrong vs. United States" in- 
volved the same question as Dooley vs. the United 
States. 

The most important of the insular cases was that 
of Downes vs. Bidwell.^ The direct question in this 
case was whether Congress had the power to lay duties 
on articles imported into the colonies of the United 
States from the United States, or upon articles exported 
from the colonies of the United States to the United 
States. The ultimate question involved was whether 

» 182 U. S., 221. " 182 U. S., 243. 

» 182 U. 8., 222. •• 182 U. 8., 244. 
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the term United States included the territories and 
colonies of the United States. A majority of the court 
decided that Congress had power to lay and collect 
such duties, and that the term ' United States' ' as used in 
the Constitution, only included the territory of the dif- 
ferent States. The five judges holding this view differed 
widely from each other as to their reasons for it. 
Opinions were delivered by three of the judges of the 
majority, Mr. Justice Brown, Mr. Justice White, and 
Mr. Justice Gray. Mr. Justice McKenna and Mr. 
Jiistice Shiras concurred in the opinion of Mr. Justice 
White, Mr Chief Justice Fuller delivered a dissenting 
opinion which Mr. Justice Brewer, and Mr. Justice 
Feckham concurred. 

The opinions both of Mr. Justice Brown and Mr. 
Justice White, have already been extensively quoted 
from in this chapter. Perhaps the strongest argument 
brought out by the dissenting judges was that con* 
tained in the dissenting opinion was the dicta by 
Chief Justice Marshall in Lougborough vs. Blake,^ 
'^The power then to lay and collect duties, imposts and 
excises may be exercised and must be exercised through- 
out the United States. Does this term designate the 
whole or any portion of the Empire? Certainly this 
question can admit of but one answer. It is the name 
given to our great Republic, composed of States and 
territories. The district of Columbia or the territory 
west of the Missouri, is not less within the United States, 
than Maryland or Pennsylvania; and it is not less 
necessary on the principles of our Constitution that 
uniformity in the imposition of imposts, duties, and 
excises should be observed in the one than in the 
other.'' 

• 6 Wheaton, 317. 
Vol. II— 15. 
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The cases of DeLima vs. Bidwell and Downes vs. 
Bidwell; taken in connection fix the status of the 
territories and colonies of the United States as follows: 

1st. They are not foreign territory; 2nd, they 
are not a part of the United States; 3rd, they can only 
be described as territory belonging to the United 
States. 

In the case of Fourteen Diamond Rings, Emil J. 
Pepke, Claimant, vs. United States,"^ which was a case 
involving the constitutionality of the duties laid on 
goods imported into the United States from the 
Philippine Islands, under the general tariff law, the 
court later in the same year affirmed the decision in 
DeLima vs. Bidwell, and held that there was no dis- 
tinction after the ratification of the treaty of peace 
between the United States and Spain on April 11, 1899, 
between the cases of Porto Rico and the Philippine 
Islands; and that the relations of the Philippine Islands 
toward the United States, was in no way affected by 
the resolution by (a majority not a two-thirds vote of) 
the United States senate on Feb. 14, 1899 stating, 
''That by the ratification of the treaty of peace with 
Spain it is not intended to incorporate the inhabitants 
of the Philippine Islands into citizensAiip with the 
United States, nor is it intended to permanently annex 
said Islands as an integral part of the Territory of the 
United States.'' 2, Or, because of the armed resist- 
ance of the native inhabitants, or of xmcivilized tribes, 
in the Philippines, to the dominion of the United 
States.'' 

In spite of the great difference of opinion as to the 
law on the question involved in these cases and in spite 
of the dissenting opinions in these cases, the majority 

• 183 U. S.. 176. 
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decisions in both of the cases of DeLima vs. Bidwell 
and Downes vs. Bidwell, are supported by the unbroken 
line of decisions of the Supreme Court since the adop- 
tion of the Constitution and by the position of the 
executive department on all occasions for the past 
century. All that stands opposed to these decisions 
(outside of the dissenting opinions in these cases them- 
selves) is certain dicta in Blake vs. Loughborough and 
Fleming vs. Page, and the action of the executive 
department in the case of Louisiana. 

Section 107. The District op Columbia. 

The power of the United States government over 
the district of Columbia is granted by the seventeenth 
clause of the section of the Constitution and has been 
treated of in Chapter V. 



Chapter X. 

INTERSTATE RELATIONS. 

Section 108. Purpose and Scope of the United 
States Constitution. 

The main purpose of the United States Constitu- 
tion was the establishment of the Federal Government, 
and the regulation of the relations between this new 
central government and the governments of the States. 
A small portion, however, of the Constitution, is con- 
cerned with the mutual relations of the States. The 
provisions of this character are mainly taken from the 
Articles of Confederation and are contained in the 
fourth article of the Constitution. Except for the 
provisions contained in the United States Constitution, 
the States in their relations to one another are in the 
position of foreign countries. The laws of one State 
are foreign laws in another State, and the same prin- 
ciples of Private International Law apply, in the main 
between two States of this Union as between two 
foreign countries.^ 

Section 109. State Acts, Records and Judicial 
Proceedings. 

^^Full faith and credit shall be given in each State 
to the public acts, records and judicial proceedings of 
every other State. And the Congress may, by general 
laws, prescribe the manner in which such acts, records 

^ Minor's Conflict of Laws, Section 8. 
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and proceedings^ shall be proved, and the effect 
thereof/'^ 

The effect of this provision is to give such acts, 
records and proceedings, the same force in any State 
that they have in their own State. Chief Justice 
Marshall said, on this point, in Hampton vs. McConnell,' 
''The doctrine meant that the judgment of a State Court 
should have the same effect, credit, and validity in 
every other Court in the United States, which it had 
in the State where it was pronounced, and that what- 
ever pleas would be good to a suit therein in such State, 
and none others, could be pleaded in any other Court 
in the United States." In Harding vs. Harding,* a 
very recent case, the Supreme Court said: ''That when 
a decree rendered in one State is entitled to protection 
under this clause, it is entitled to have full force given 
to it in every other State, and not merely some force." 
The effect of a judgment rendered in one State depends 
upon the laws of that State, and these must, therefore, 
be alleged and proved in the Courts of another State, 
as the Courts of one State do not take judicial notice 
of the laws of another State, but such laws must be 
proved as facts.' The registered public debt of one 
State, exempt from taxation by the debtor State, is 
taxable by another State when owned by a resident 
of the latter State. No State can legislate except with 
reference to its own jurisdiction." 

A judgment rendered in one State does not carry 
with it into another State the efficacy of a judgment 
upon property or persons to be enforced by execution. 

* United States Constitution, At- * 3 Wheaton, 234. 

tide IV, Section 1, Compare * 198 U. S., 317. 

the first sentence of this sec- * Hawley vs. Donahue, 116 U. S., 
tion with the last sentence of 1. 

article IV of the Articles of * Bonaparte vs. Tax Court, 104 U. 
Conf^eration. S., 594. 
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To give it such force in another State, it must be made 
a judgment there; and can only be executed in the 
latter State as its laws may permit/ When suit is 
brought in one State on a judgment rendered in an- 
other State, any plea that would be good in the State 
where the judgment was rendered would be good 
against the exemplified record, and no other;' the 
judgment cannot be denied or controverted by any 
pleas such as nil dehet.^ When a judgment is conclu- 
sive between the parties in the State where it was 
rendered, it is equally so in every other State.*** 

The sufficiency of all defenses to a judgment which 
go to the substance of an action, are determined by the 
laws of the State where the judgment was rendered. 
All matter, however, which relate to the remedy, e. g.y 
the Statute of Limitations, are governed by the lex fori. 
In a late decision," the Court held that this full faith 
and credit claim was not violated by the refusal of the 
Massachusetts Courts, to give efifect to a decree of 
divorce given by a Court of another State to a citizen 
of Massachusetts who had gone to such other State for 
the purpose of obtaining a divorce, on a ground which 
did not constitute a sufficient cause in Massachusetts. 
This case was decided principally on a Massachusetts 
statute on this subject, and there was a dissenting 
opinion by four of the Judges of the Supreme Court. 
The correctness of this decision was questioned by 
many lawyers who held the correct rule to be that a 
divorce good in the State where it is granted, should 
be held good in any other State. In a case decided 
during the past year," however, the Supreme Court 

^ McElmoyle vs. Cohen, 13 Peters, ^ Cristmas vs. Russell, 6 Wallace, 

312. 290. 

' EUunpton vs. McCk>imel, 3 Whea- " Andrews vs. Andrews, 188 U. 

ton, 234. S., 14. 

• Mills vs. Duryee, 7 Granch, 481. " Haddock vs. Haddodc, 201 U. 

S.y 562. 
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has taken an even more advanced position on this 
question, holding that the mere domicile within the 
State of one party to the marriage does not give the 
courts of that State jurisdiction to render a decree of 
divorce enforceable in all of the other States by virtue 
of this full faith and credit clause of the Constitution, 
against a non-resident who did not appear and was 
only constructively served with notice. 

For a judgment to be personally binding upon a 
party, he must have been served within the limits of 
the State rendering the judgment, or must have volun- 
tarily appeared and submitted to the jurisdiction of 
the Court. There can be no personal judgment 
rendered based upon service by publication or upon 
personal service outside of the State." Such service, 
however, may justify a judgment in rem, where the 
res is situated within the jurisdiction of the Court. 

In accordance with the second sentence of this 
clause of the Constitution, Congress has legislated as 
follows: ''The acts of the Legislature of any State or 
Territory, or in any country subject to the jurisdiction 
of the United States, shall be authenticated by having 
the seal of such territory. State or country affixed 
thereto. The records and judicial proceedings of the 
Courts of any State or territory, or of any such coun- 
try, shall be proved or admitted in any other Court 
within the United States by the attestation of the 
clerk and the seal of the Court annexed, if there be a 
seal, together with the certificate of the Judge, Chief 
Justice, or presiding magistrate, that the said attesta- 
tion is in due form. And the said records and judicial 
proceedings, so authenticated, shall have such faith 
and credit given to them in every Court within the 

^ Ftenoyer vs. Neff, 96 U. S., 714. 
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United States as they have by law or usage in the 
Courts of the State from which they are taken." Such 
mode of proof is not exclusive. It may be proved 
according to common law rules, or the States may pre- 
scribe additional methods of proof. 

Section 110. Privileges and iMMUNrnES or Citi- 
zens OF THE Several States. 

'^The citizens of each State shall be entitled to all 
privileges and immunities of citizens in the several 
States."" 

The rights of every citizen of this country are of 
two classes, first, those which he possesses as a citizen 
of the United States, and second, those which pertain 
to State citizenship.^* It is with the second class of 
rights that this clause is concerned. In Kimmish vs. 
Ball^* the Court, in construing this clause, said: 
^'The clause of the Constitution declaring that the 
citizens of each State shall be entitled to all privileges 
and immunities of citizens in the several States, does 
not give non-resident citizens of Iowa any greater 
privileges and immunities in that State than her own 
citizens can enjoy. So far as liability is concerned 
and for the act mentioned, citizens of other States and 
citizens of Iowa stand upon the same footing.'' 

Section 111. Interstate Extradition. 

^'A person charged in any State with treason, 
felony or other crime, who shall flee from justice, and 
be foimd in another State, shall, on demand of the 
executive authority of the State from which he fled, 

^ United States Constitution, Ar- ^ For a treatment of this distino- 

tide IV, Section 2, Oause 1. tion, see account of The Slaiudi- 

Compare this with clause 1 of ter Uouse Cases. CSiapter VuT 

article IV of the Articles of >• 129 U. S., 217. 
Oonfederation. 
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be delivered up to be removed to the State having 
jurisdiction of the crime/' " 

The peculiarity in relation to this- provision, is, 
that although the duty of delivering up fugitives from 
justice is laid upon the Governor absolutely without 
leaving to them any discretion in the matter, still the 
Constitution gives the Federal Government no means 
of enforcing this duty. In relation to the meaning of 
this clause of the Constitution, Chief Justice Taney in 
ex parte Kentucky vs. Dennison^* said: 'booking to 
the language of the clause, it is difficult to comprehend 
how any doubt could have arisen as to its meaning or 
construction. The words 'treason, felony, or other 
crime,' in their legal and technical sense, embrace 
every act forbidden and made punishable by a law of 
the State. The word 'crime,' of itself, includes every 
offense, from the highest to the lowest in the grade of 
offenses, and includes what are called 'misdemeanors', 
as well as treason and felony, 4 BL Con. 5, 7, and note 3, 
Wendall's Edition. But as the word crime would 
have included treason and felony, without especially 
mentioning those offenses, it seems to be supposed 
that the natural and legal import of the word, by 
associating it with those offenses, must be restricted 
and confined to offenses already known to the common 
law and to the usage of nations, and regarded as offen- 
ses in every civilized conununity, and that they do not 
extend to acts made offenses by local statutes growing 
out of local circumstances, nor to offenses against 
ordinary police regulations. This is one of the grounds 
upon which the Govemorof Ohio refused to deliver Lags, 
under the advice of the Attorney-General of that State. 

*^ United States Ccmfltitution, Ai^ dauae of the fourth article of 

tide IV, Section 2, CUuse 1. the Artides of Confederatioii. 

Compare this with the second ^ 24 Howard, 66. 
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''But this inference is founded upon an obvious 
mistake as to the purpose for which the words 'treason 
and felony' were introduced. They are introduced 
for the purpose of guarding against any restriction of 
the word 'crime^ and to prevent this provision from 
being construed by the rules and usages of independent 
nations in compacts for delivering up fugitives from 
justice. According to these usages, even where they 
admitted the obligation to deliver the fugitives, persons 
who fled on account of political offenses were almost 
always excepted, and the nation upon which the de- 
mand is made also uniformly claims and exercises a 
discretion in weighing the evidence of the crime, and 
the character of the offense. The policy of different 
nations, in this respect, with the opinions of eminent 
writers upon public law, are collected in Wheaton on 
The Law of Nations, 171; Faelix, 312, and Martin, 
Verge's Edition, 182. And the English Government, 
from which we have borrowed our general system of 
law and jurisprudence, has always refused to deliver 
up political offenders who have sought an asylimi 
within its dominions. And as the States of this Union, 
although united as one Nation for certain specified 
purposes, are yet, so far as concerns their internal gov- 
ernment, separate sovereignties, independent of each 
other, it was obviously deemed necessary to show, by 
the terms used, that this compact was not to be re- 
garded or construed as an ordinary treaty for extradi- 
tion between nations altogether independent of each 
other, but was intended to embrace political offenses 
against the sovereignty of the State, as well as all other 
crimes. And as treason was also a ^felony' (4B1. 
Com. 94), it was necessary to insert those words to 
show, in language that could not be mistaken, that 
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political ofiFenders were included in it. For this was 
not a compact of peace and comity between separate 
nations, who had no claim on each other for mutual 
support, but a compact binding them to give aid and 
assistance to each other in extending their laws, and to 
support each other in preserving order and law within 
its confines, whenever such aid was needed and re- 
quired, for it is manifest that the statesmen who 
framed the Constitution were fully sensible that from 
the complex character of the government, it must fail 
unless the States mutually supported each other and 
the General Government; and that nothing would be 
more likely to disturb its peace, and end its concord, 
than permitting an offender against the laws of a 
State, by passing over a mathematical line which 
divides it from another, to defy its process, and stand 
ready, under the protection of the State, to repeat the 
offense as soon as another opportunity offered." This 
case decided, however, that if the Governor of a State 
refuses to grant requisition papers, he cannot be com- 
pelled to do so by the Federal Government. The con- 
cluding words of the case on this point are: ''And it 
would seem that when the Constitution was framed, 
and when this law (i. e., the Act of 1793) was passed, 
it was evidently believed that a sense of justice and of 
mutual interest would insure a faithful execution 
of this constitutional provision by the executive of 
every State, for every State had an equal interest in 
the execution of a compact absolutely essential to their 
peace and well being in their internal concerns, as well 
as members of the Union; hence, the use of the words 
ordinarily employed when an undoubted obligation is 
required to be performed, 'it shall be his duty.' 

"But if the Govemor of Ohio refuses to discharge 
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this duty, there is no power delegated to the General 
Government; either through the judicial department 
or any other department, to use any coercive means 
to compel him/' 

There have been a number of instances in the 
history of the United States where the extradition of 
criminals from one State to another haa been refused 
for poUtical or quasi-pohtical reasons. In 1839; Gov- 
ernor Seward of New York refused the request of the 
Governor of Virginia for the extradition of three col- 
ored sailorS; who, it was charged; had aided a slave to 
escape. In retaliation; the Governor of Virginia re- 
fused to grant the extradition of a forger who had fled 
from New York. In 1891, Governor Hill of New York, 
refused to honor requisition papers issued by Governor 
Buckley of Connecticut, upon the grounds that Buck- 
ley was not the legal Governor of the State. The 
latest instance has been the continued refusal of the 
Governor of Indiana to permit Mr. Taylor to be extra- 
dited to Kentucky. 

In order for it to be possible to extradite a person, 
he must be actually a fugitive from justice. He must 
have committed the crime within the State, to which 
it is proposed to remove him, and then fled from jus- 
tice. When, however, a person in one State, sets in oper- 
ation a chain of events which culminate with the com- 
mitting of a crime in another State, then he is construct- 
ively present in the State where the crime took place, 
and can be extradited thereto; e. gr., where a principal 
sends an agent into another State to dispose of forged 
notes, or send poisoned candy through the mails. It 
haa been held, however,^* that where a person standing 
in one State shoots and kills a person across the line 

» State VB. Han, 114 N. C, 009; and 41 Ameiioaa State Beporta' 822. 
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in another State^ he cannot be extradited. It is not 
probable, however, that this decision would ever be 
followed in another case. 

This provision will apply to persons fleeing from 
any State to or from a territory, or the District of 
Columbia, but will not authorize a Governor of a 
State to honor the requisition of the chief of an Indian 
tribe. 



Chapter XI. 
AMENDING THE CONSTITUTION. 

Section 112. How the Constitution May Be 

Amended. 

No system of government can remain permanently 
unchanged. The most enduring governments have 
been those under which it was possible to alter political 
institutions to meet changed conditions. 

The questions as to method by which the Con- 
stitution could be amended, was one of the new prob- 
lems, which the members of the Constitutional Con- 
vention were called upon to solve. The methods, 
both of the English Constitution, and that of the 
Articles of Confederation, were entirely inappropriate 
for the new Constitution. Under the English system, 
where no distinction as to the method of their repeal 
or amendment is made between the different classes 
of laws; any of the laws which go to make up the so- 
called English Constitution, can be altered or repealed 
by Act of Parliament. Under the Articles of Con- 
federation the unanimous vote of all the states was 
required to change these articles, and experience had 
shown that it was practically impossible to ever ob- 
tain their unanimous consent for any change, no 
matter how necessary and important. 

The object of the framers of the Constitution was 
to make such provision on to this point, as would 
jnake it sufficiently difficult to amend the Constitution 
to give stability to that instrument; but^ on the other 

S89 
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hand, not so difficult as to prevent such amendments 
as were felt to be necessary by a large majority of the 
people. The method as finally adopted by the Con- 
stitutional Convention, and contained in the fifth 
article of the Constitution, is as follows: 

''The Congress, whenever two-thirds of both 
houses shall deem it necessary, shall propose amend- 
ments to this Constitution; or, on the appUcation of 
the legislatures of two-thirds of the several states, 
shall call a convention for proposing amendments, 
which, in either case, shall be valid to all intents and 
purposes, as part of this Constitution, when ratified 
by the legislatures of three-fourths of the several 
states, or by conventions in three-fourths thereof, as 
the one or the other mode of ratification may be pro- 
posed by the Congress: Provided^ that no amend- 
ment which may be made prior to the year 1808, shall 
in any manner afifect the first and fourth clauses in the 
ninth section of the first article; and that no State, 
without its consent, shall be deprived of its equal 
suffrage in the Senate.'' 

The veto power of the president does not extend 
to the case of amendments to the Constitution.^ 

The Constitution provides two methods by which 
amendments to the Constitution may be proposed, and 
two methods by which such proposed amendments 
may be adopted. Amendments may be proposed 
either by a two-thirds vote of both branches of Con- 
gress or by a special Constitutional Convention called 
by Congress upon the request of the legislatures of 
two-thirds of the states. Amendments may be rati- 
fied either by the state legislatures or by special con- 
ventions in each state. Congress may determine 

^ HoUingsworth vi. Viiginia, 3 Dallaa, 378. 
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which method of ratification shall be used; and under 
either methods the votes of three-fourths of the states 
are required for the ratification of the amendment. 

So far in the history of this country, all constitu- 
tional amendments have been proposed by Congress 
and ratified by state legislatures. 

In all, eighteen amendments have been proposed, 
of which fifteen havo been ratified. The first Congress 
proposed twelve amendments of which the first two 
were rejected. Th3 other ten were ratified and be- 
came the first ten amendments. The two proposed 
amendments which failed to secure the approval of a 
sufiicient number of states, related to the apportion- 
ment of representatives,' and the pay of the senators 
and representatives.' In the winter of 1860-61, an 
amendment numbered the thirteenth, whose avowed 
purpose was the protection of slavery,* was passed 
through Congress by a narrow margin,* but was rati- 
fied by only three states. 



^ The full text of the fint rejected 
amendment was ae followB: 
"After the fint enumeration 
required by the first Artide of 
the Constitution^ there shall be 
one representative for every 
thirty thousand, until the num- 
ber shall amount to one hun- 
dred, after which the propor- 
tion shall be so regulatea by 
Congress, that there shall be 
not less than one hundred re- 
presentatives, nor less than one 
representative for every forty 
thousand persons until the 
number of representatives shall 
amount to two hundred; after 
which the proportion shall be 
80 regulatea by Congress, that 
there shall not be less than two 
hundred representatives, nor 
more than one representative for 
eveiy fifty thousand persons." 



* Seoond rejeeted amendment. "No 

law varying the compensation 
for the services of the Senators 
and representatives shall take 
effect, untfl an election of repre- 
sentatives shall have inter- 
vened.". 
^ The text of this amendment was 
as follows: "No amendment 
shall be made to the Ck>nstitu- 
tion which will authorise or give 
to Ck>ngre8s the power to abol- 
ish, or interfere, within an^ 
State, with the domestic insti- 
tutions thereof, including that 
of persons held to labor or 
services by the laws of said 
State." 

* The vote in the House was 133 

to 66 and in the Senate 24 to 
12. 
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FOURTH SUBJECT. 



State Constitutions. 



Chapter I. 

GENERAL STRUCTURE OF STATE CONSTITU- 

TIONS. 

Section 1. Resemblance Between the Govern- 
ments OF THE States and that of the 
United States. 

There exists in many respects a strong resemblance 
between the government of the Uidted States and the 
governments of the States. The similarity, however, 
is one which appears stronger on first view than it is 
found to be on close analysis. The points of resem- 
blance are those which catdi the eye of the most casual 
observer; the differences must be sought out by the 
student of Constitutional law. The underlying 
principles of State Constitutions and the Constitution 
of the United States are so fundamentally divergent 
that they cannot be studied together to good advantage. 
The mistake of so many writers on Constitutional law 
of treating all American Constitutions under the general 
head of ' 'Constitutional Law '^ has done much to throw 
this whole subject into unnecessary confusion. As, 
however, everythii^ that is common to State and 
Federal Constitutions, and also the relations between 
the Federal and State governments, have been already 
treated in the third subject, only a small space will be 
devoted to the special treatment of State Constitutions. 

The fact that the Constitution of the United States 
is ''the supreme law of the land'' does not indicate the 
most fundamental distinction between the Federal and 

M6 
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State goyemments. This most fundamental distinc- 
tion goes to the very nature of the instruments them- 
selveS; and was set out in the opening chapter of the 
previous subject, where it was ^own how the Consti- 
tution of the United States created the government 
of the United States, and how this government was one 
of delegated powers possessing no powers not expressly 
or by implication given to it by the instrument which 
first gave it life; and how on the other hand, the 
gove'.imients of the States were governments with 
residuary original sovereignty, with constitutions which 
df d not create them, but were on the other hand mainly 
imitations on the extent of their powers. Other differ- 
ences will be noted and explained in later sections. 

The strongest resemblances are to be found in the 
structure of the different governments. The three 
departments, the single executive and the dual legis- 
lative body, are to be foimd both in the Federal govern- 
ment and in those of the States. 

Section 2. The United States Copied From the 
States; Not States From the Uniied States. 

The resemblances existing between the different 
governments exist, not because the State governments 
were modeled after that of the nation but because the 
United States copied from the States. In the previous 
volume the history of the Federal Constitutional 
Convention was discussed at some length, and an at- 
tempt made to show how the Federal Constitution was 
not evolved from the minds of the members of the 
Convention but from the combined experience of many 
races and ages. It was also shown how the greatest 
amount of copying, and also the most direct, was from 
the Constitutions of the various States then in existence. 
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The earliest State Constitutions antedated the 
Federal Constitution by several years^ and these early 
Constitutions/ in most respects were not fundamentally 
different from the State Constitutions of today. The 
State Constitutions which were constructed after the 
Federal Constitution went into actual operation, were 
based upon earher State Constitutions rather than 
upon the National one. 

Section 3. State Constitutions Limitations of 
Power, Not Grants op Power. 

It becomes necessary at this place, once more, to 
repeat that State Constitutions are not composed of 
grants of power but of restrictions upon the exercise 
of powers. If this point is not clearly grasped by the 
student of law, it will be impossible for him to under- 
stand or appreciate the nature either of State constitu- 
tions, or of State governments. 

A State constitution, in dividing the powers which 
are left (not given) to the State government, among the 
various departments and officers of such government, 
in a sense, confers powers in this way upon such 
departments and officers. It never however confers 
powers upon the State government itself. The State 
governments existed prior to the adoption of any State 
constitution.' They were possessed with all the rights 
and attributes of sovereign states, except for the 
restrictions arising from the ' 'League of Friendship" 

^ See Chapter VII, for histoiv of respect as all the other states; 

these eariy State oonstitutions. the relation which a State con- 

* This is strictly true only of the stitution holds to a State gov- 

original states, but as it was emment will, in eveiy Stote. 

these states which established be what it was in the original 



the United States, and which states, and the histoiy of the 

created the existing relationa original states may thu«fore 

between the Federal and the be resorted to as an akl to the 

State governments, and as determination of ttie character 

eveiy new State which comes of this relation, 
in on an equal footing in every 
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into which the states had entered. They could have 
continued to exist, and to have exercised such rights 
and powers without the adoption of any state consti- 
tutions at all. The Continental Congress, it is true, 
advised each State to frame for itself a new constitu- 
tion, but this was only advice and in no way a man- 
date binding upon any State. The people of the 
several states adopted llieir constitutions at this time, 
partially to provide for the structure of the State 
government, but mainly to place restrictions upon the 
power of these governments. The American people, in 
breaking ofiF their allegiance to the English government, 
became suspicious of all governments. They feared 
to give too much power even to their own representa- 
tives who constituted their State governments; and 
the State constitutions, the act, not of the representa- 
tives of the people but of the people themselves, were 
adopted to mark the boimdaries beyond which the 
State officials could not go. 

The best illustration of how State constitutions are 
limitations rather than grants of power is to be found 
by a comparison between provisions relative to the 
legislative department of the government in the 
United States Constitution and in the constitution of 
any State. The longest section in the whole of the 
United States Constitution is the eighth section of the 
first article which comprises an enumeration of the 
powers granted to Congress. We find no similar 
section in the constitution of any State. The powers 
of a State legislature are not granted or enumerated 
by the constitution of that State. Every legislature 
possesses all legislative powers which it is not deprived 
of, either by the Federal constitution, or by the consti- 
tution of its own State. 
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SscnoN 4. Contents op State Constitutions. 

The normal State constitution may be divided into 
five parts:* 

1. The boundaries of the State. 

2. A BiU of Rights/ 

3. The frame of government, i. e., the names, 
functions and powers of the executive officers, the 
legislative bodies, and the courts of justice. 

4. Miscellaneous provisions. 

5. The schedule which contains provisions rela- 
tive to the method of submitting the constitution to 
the vote of the people, and arrangements for the 
transition from the previous constitution to the new 
one which is to be enacted by that vote. The schedule 
is not strictly a part of tlie constitution and some 
writers disregard this, and the boundaries of the State, 
and divide constitutions into three parts only.* 

Section 5. The Three Departments of the State 
Governments. 

The powers of government in every State, as in the 
United States, are divided among three departments — 
the legislative, the executive, and the judicial. Each 



' This classifioation is adopted 
from Biyoe's 'The American 
CoimDonwmlth. " 

« What 18 meant by a Bill of 
Rights has already been dis- 
cuned in Uie previous subject. 

* ''Of the ocmtents of the various 
State oonstitutionsy a threefold 
division may be roughlv made; 
they usually contain, first, the 
Dedaration of Rights; second, 
the political constitution ana 
orf^anisation of the State; and 
thud, very varied and nuscel- 
laneous restrictions and injunc- 
tions concerning legislation. I 
have attempted to incorfwrate 
herein the entire constitution of 
State, excepting only 



minute and detailed provisions, 
not of general interest, con- 
cerning minor administrative 
offices, courts and municipal 
{government. Where the word- 
ing in the several states is not 
identical. I have been careful 
to give tne various forms when 
there is any possibility of a 
difference of meaning or legal 
effect. This third part has 
grown out of aU proportion to 
the others; in fact, in the 
newer constitutions, particu- 
lariy in the West, it far exceeds 
tibe other two in bulk and con- 
tains such a code or directions 
or inhibitions as to leave very 
little real legislative power to 
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of these departments is distinct from, and independent 
of, each of the others. This strongly marked separa- 
tion of these three departments is perhaps the most 
prominent characteristic of American constitutions in 
general. Such a strongly marked separation of depart- 
ments is not to be found in the government of any other 
country. It marks this extreme point reached in the 
trend of development towards the differentiation of the 
different functions of government. 

These three departments of State governments 
will be discussed in the three following chapters. 



the lepslature. The Louisiana 
Constitution, for instanoe> con- 
tains 144 pa^. But still 
more notable is that of Ala- 
bama, covering sixty-nine 
pages of fine print, and those of 
the eight new far western 
states. Even in states which 
do not adopt the initiative and 
referendum, as some of these 
western states do, the adoption 
of such an elaborate constitu- 
tion is practically direct legis- 
lation, 'Legislation by the 
peoole.' Naturally, there is a 
tenaen<7 in such cases to more 
freouent amendment; neces- 
suilysowhen the Constitution, 
insteiEui of embodying a few 
peat principles and tne broad 
tramewoik of the State govern- 
ment, attempts to prescribe 
infinite detaus of legislation 
and of administrative ma- 
chinery. Historically, and 
from the point of view of a 



constitutional lawyer, such con- 
stitutions are entirely un- 
scientific. The late Governor 
Russell of Massachusetts, in his 
address before the Yate Law 
Schod, well pointed out the 
objecti<His of putting such a 
mass of things into the Con- 
stitution, both ' as depriving 
the legislature of all sense of 
responsibilitv, and as discredit- 
ing the Constitution itself. 
Such a vast mass of directions 
embodying merely the tem- 
porary desires of a present 
majority, when either neces- 
sity or popular opinion re- 
qmres a change, mvolves a 
necessity of such continual 
amendment and frequent alter- 
ation as to bring a written con- 
stitution into contempt." Ex- 
tract from preface to Stimson's 
"Law of the Federal and State 
OoDsUtutions." 



Chapter II. 

THE LEGISLATIVE DEPARTMENTS OF STATE 
GOVERNMENTS. 

Section 6. State Legislatures. 

The legislative powers of each State are vested in 
a State legislature, which in every State is composed 
of two Houses. ITiree states — ^Pennsylvania, Georgia, 
and Vermont — ^tried theexperiment of asingle legislative 
body, but soon abandoned it. The upper or smaller 
House of each legislature is called the Senate; the 
lower or larger House is generally called the House of 
Representatives, but in a few states bears the name of 
^^The House of Delegates,'' ''The Assembly'' or 
''The General Assembly." 

As has been stated, already several times, the State 
constitution does not prescribe the powers of the legis- 
lature, and the legislature has power of legislation over 
all matters, not prohibited to it, expressly or by impli- 
cation by the Federal constitution or by the State 
constitution. 

The membership of the various legislatures varies 
greatly in size, as does also the ratio between the mem- 
bership of the two bodies. The membership of the 
Senate ranges from seventeen members (in Delaware) 
to fifty-one (in Illinois), and that of the lower House 
from thirty-four members (in Delaware) to three hun- 
dred and ninety-three (in New Hampshire). 
Sechon 7. Election and Qualifications of Mem- 
bers OF Legislatures. 

Members of both branches of legislature are 

8S1 
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elected directly by the people in every State. In some 
of the States the methods of apportioning members are 
inequitable and result in voters in certain districts 
exerting a much greater power proportionately in the 
government of the State, than do the voters in other 
districts. The most extreme illustration of this state 
of affairs is to be found in the government of Connec- 
ticut. 

In some of the states the members of the I^isla- 
ture are elected by coimties, in others by towns, and in 
still others by districts. The election districts for 
members of the upper and lower Houses may or may 
not be identical. 

A peculiar system of electing members of the 
lower House is in operation in the State of Illinois and 
is known as that by ' 'cumulative voting/' or as ''the 
minority representation plan.'' Under this system 
the State is divided into fifty-one districts, each of 
which elects one Senator and three representatives. 
In voting for representatives each voter has three 
votes, but instead of giving one vote apiece to three 
candidates, he can, if he chooses, give three votes to 
one candidate, or one and a half votes each to two. The 
result of this method of voting is to enable the minority 
party in any particular district to elect one of the 
three representatives, unless such minority party 
includes less than twenty-five per cent, of the voters 
of the district. 

In Massachusetts and Rhode Island all members 
of the legislature are elected annually. In nearly all 
the states, however, the members of the lower House 
are elected every two years, and those of the upper 
House every two years or every four years. There are 
a few instances of a three-year term. In five states 
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the legislatives meet annually, in the other states every 
two years. The governor of a State has the power to 
call special sessions of the legislature. 

The State constitutions prescribe the qualifications 
for members of the legislature. These qualifications 
vary, but are in general confined to restrictions as to 
age, citizenship, and length of residence, in the district 
or State. 

Section 8. Passage of Laws. 

The method of passing laws by a State legislature 
agrees very closely with the method in Congress. 
Some State constitutions, however, contain additional 
restrictions on this point. 

Among these restrictions will be found provisions: 

''As to the majorities necessary to pass certain 
bills. Sometimes a majority of the whole number of 
members elected to each House is required, or a major- 
ity exceeding a bare majority. 

''As to the method of taking tiie votes, e. g.^ by 
calling over the roll and recording the vote of each 
member. 

"As to allowing certain intervals to elapse between 
each reading of a measure, and for preventing the 
hurried passage of bills at the end of the session. 

"As to including in a bill only one subject, and 
expressing that subject in the title of the bill. 

"Against re-enacting, or amending, or incorporat- 
ing, any former Act by reference to its title merely, 
wiUiout setting out its contents." ^ 

Section 9. The Veto Power. 

In all the states of the Union, except three or 
four (the most important of which is Ohio) the governor 

> Bijw'i American Commoaweftlth, Vohime 1, page 471. 
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is given the veto power. This veto power generally 
corresponds very closely, even in its details, with the 
veto power possessed by the President of the United 
States. Some differences however appear. In a few 
states only a majority vote is necessary to pass an act 
over the governor's veto, and a few others only a 
three-fifths vote is necessary. In some states if he 
wishes to defeat a bill he must expressly veto it, even 
if the legislature has already adjourned. 



Chapter III. 

THE EXECUTIVE DEPARTMENTS OF STATE 
GOVERNMENTS. 

SscnoN 10. Governors. 

The chief executive power in every State is vested 
in a single officer called the Governor. At the time 
of the adoption of the Federal constitution two states 
had executive councils instead of governors^ but this 
system was soon abandoned. In nearly all states there 
is an elective lieutenant-governor, who succeeds in 
case of a vacancy to the position of governor, and who 
generally presides over the State Senate. In states 
where there is no lieutenant-governor, the President of 
the State Senate is generally the successor of the 
governor. 

^'Although much less sought after and prized than 
in 'the days of the Fathers,' when a State governor 
sometimes refused to yield precedence to the President 
of the United States, the governorship is still, par- 
ticularly in New England, and such great states as 
New York or Ohio, a post of some dignity and affords 
an opportunity for the display of character and talents. 
It was in his governorship of New York that Mr. 
Cleveland, for instance, conmiended himself to his 
party, and rose to be President of the United States. 
Similarly Mr. Hayes was put forward for the Presidency 
in 1876 because he had been a good governor of Ohio. 
During the Civil War, when each governor was respon- 
sible for enrolling, equipping, officering, and sending 

S66 
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forward troops from his State^ and when it rested with 
him to repress any attempts at disorder^ much depended 
on his energy, popularity, and loyalty. In some states 
men still talk of the Var governors' of those days 
as heroes to whom the North owed deep gratitude. 
And since the Pennsylvania riots of 1877 and those 
which have subsequently occurred in Cincinnati and 
Chicago have shown that tumults may suddenly grow 
to serious proportions it has in many states become 
important to have a man of prompt decision and 
fearlessness in the office." ^ 

The relative importance of the governor in a State 
government, however, is far less than that of the 
President in the Federal government. 

Section 11. Election, Qualification and Tebm of 
Office of Governobs. 

Governors in all the states are elected by direct vote 
of the people for a term ranging from one to five years. 
The State constitutions prescribe the qualifications 
for governors, which generally relate to age, citizenship 
and residence. In some states there is an unwritten 
law against the re-election of governors. In other 
states this practice is common. In Massachusetts, for 
example, a governor is almost invariably twice re- 
elected. 

Section 12. Powers and Duties of Govebnobs. 

As the head of the executive department of the 
government the governor is charged with the general, 
duty of seeing that the laws of the State are properly 
enforced. For this purpose he may call out the inilitia 
of the State, of which he is the head. The governor 
is in almost all of the states given the power to grant 

* Biyoe't Amerioan Oommonweftlth, Volume 1, page 476. 
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reprieves and pardons to criminals. He has the power 
of appointment as to certain officers^ but the heads of 
departments, in the state governments, are elected 
instead of being appointed as in the Federal govern- 
ment. The governor may require information from 
these heads of departments as to matters relative to 
their respective departments, and send messages upon 
state affairs to the legislature. The veto power of the 
governor has already been considered. 

Section 13. Heads of Departments, and Execu- 
tive Councils. 

As already stated the heads of the various execu- 
tive departments of the State governments are almost 
invariably elected by the people. The constitutions 
of most states provide for the election of the following 
officials of this class: Secretary of State, State Auditor, 
Attorney-General, State Treasurer, and Superintendent 
of Public Instruction. In three states an executive 
council is associated with the governor, but the duties 
of this council are merely advisory* 
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Chapter IV. 

THE JUDICIAL DEPARTMENTS OF STATE GOV- 

ERNMENTS. 

Section 14. Jurisdiction op the State Courts. 

State courts have jurisdiction over all classes of 
cases, which have not been taken from them either by 
the Federal constitution, acts of Congress under the 
authority of this constitution, or by the constitution 
of the particular State. The great mass of litigation 
in the United States is left to the State courts, as has 
been shown in the previous subject. 

Section 15. State Courts. 

There is no uniformity among the states in the 
organization of their system of courts. In general we 
find at the base of the structure Justice of the Peace 
courts in the coimtry districts, and Police and Muni- 
cipal courts in the cities. The general trial courts of 
the State are generally known either as District, Circuit 
or Superior courts. In New York they are called 
Supreme courts. County and Probate courts generally 
exist with jurisdiction limited to special subjects. The 
general trial courts of a State under whatever name 
we find them generally have jurisdiction alike over 
common law, equity, and criminal matters. In some 
states, however, there are separate criminal and equity 
courts. 

Every State has one court of final appeal. This 
court is almost invariably known as the Supreme court; 
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in New York, however, it is called the court of Appeals. 
Several states have intermediate courts of Appeal. 
An illustration of this class of courts is found in the 
Appellate courts of the State of Illinois. 

The name, number, organization, and jurisdiction 
of courts are largely regulated by the constitution of 
each State, but some power over such subjects is left 
to the legislature of the State. For the details as to 
the organization of the courts of his State the student 
must consult the State constitution and statutes. 



Chapter V, 
BILLS OF RIGHT IN STATE CONSTITUTIONS. 

Section 16. In General. 

In State Constitutions, the Bill of Rights generally 
has been the most conspicuous feature, being inserted 
at the beginning of the instrument. In Virginia the 
first constitution consisted of a bill of rights alone. 
This presence of a bill of Rights is not however an 
invariable rule. 

Hamilton in a defense in the Federalist, of the 
proposed Federal constitution, said: ^'The most con- 
siderable remaining objection is that the plan of the 
convention contains no bill of rights. Among other 
answers to this, it has been upon different occasions 
remarked, that the constitutions of several of the 
states are in a similar predicament. I add that New 
York is of the number." ^ The Michigan State consti- 
tution contains no bill of rights. 

Section 17. Religious Freedom. 

Complete religious freedom and equality had never 
existed in the colonies, and were only partially estab- 
lished in the states at the time of the adoption of the 
Federal constitutions. At the present time, however, 
religious freedom is guaranteed by the constitutions 
of practically all the states. In certain states legisla- 
tion or even appropriations,* in behalf of particular 

^American and Endiah Encydo- Statea, Volume 2, page 906. 
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religious denominations, are permitted. Under the 
provisions of a nut jority of the State constitutions, how- 
ever, such legislation or appropriations would be 
illegal. 

In Illinois it has been held that a statute granting 
the temporary use of school-houses does not violate 
a constitutional provision to the effect that no one shall 
be compelled to support a place of worship, and that 
no preference shall be given by law to any religious 
denomination or mode of worship. 

Laws against the desecration of Sunday by labor 
or sports have been adopted in many states, and the 
constitutionality of such laws has long been estab- 
lished.* 

Section 18. Freedom of Speech and of the Press. 

Practically all of the State constitutions agree 
with the Federal Constitution in guaranteeing liberty 
of speech and of the press. Most of the State constitu- 
tions, however, expressly provide that persons exer- 
cising this freedom shall be responsible for its abuse. 

Section 19. Right to Bear Arms. 

The right granted in the Federal Constitution to 
keep and bear arms is not generally asserted in the 
bills of rights of the State constitutions, and this right 
is very generally restricted by State legislation. 

Section 20. Rights of Persons Accused of Crime. 

The protections extended by the State constitu- 
tions to persons accused of crime, agree very nearly 
with those contained in the Constitution of the United 
States. These rights include those of trial by jury, 
being informed of the nature and cause of the accusa- 

• Ex parte Biuke, 69 CbI., 6; Has, 22 Maae., 40; State v. 

SUte VB. Fennandes, 99 La. Ambi., 20 Mo., 214: Nevendorfl 

Am., 638; Commonwealth vi. vs. Diuyeo, 69 N. Y., 667. 
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tion or being fumiBhed with a copy of the indictment, 
having a public trial, being confronted with witnesses 
for the prosecution, having compulsory process to ob- 
tain witness for the defense, and being entitled to assist- 
ance of counsel. Neither can the accused be compelled 
to testify against himself. In some constitutions special 
provisions are made to secure a speedy trial. The accused 
is generally entitled to be present throughout his trial, 
and even recalling the jury for fiui^her instructions in 
the absence of the defendant is error.^ 

Section 21. Jury Trials in Criminal Cases. 

The greatest of all rights of the accused party is 
that of a trial by jury This right exists in every State. 
In some states tlie defendant may waive this right, 
while in others he cannot do so in the case of felonies. 
The guaranty of jury trial allows by implication an 
accused who is tried before a magistrate, without a 
jury, to appeal to a court where a jury is provided.* 

Section 22. Double Jeopardy. 

A number of State constitutions omit the prohibi- 
tion against double jeopardy. Where such a provision 
is inserted it prevents an appeal by the State from a 
verdict of acquittal. Such a provision, however, does 
not prevent a second trial, where there has been a mis- 
trial for any cause. 

Section 23. Jury Trial in Civil Cases. 

Jury trials for common law cases are provided for 
in every State. In some states this right does not 
attach in cases before inferior tribunals, and in other 
states there may be a jury of less than twelve in such 
cases. In all such cases a right of appeal is allowed 

« Wade VB. State, 12 Ga., 25; Slupp • Johnson's Case, 1 Maure, 230. 

vs. State, 11 Tex. App., 46. 
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to some higher court where the case can be tried de 
novo before a regular common law jury of twelve. 

Section 24. Habeas Corpus. 

The writ of habeas corpus is allowed in all the 
common law states. The courts which may issue it 
vary greatly in the diflferent states, but the provisions 
governing the use of this writ are everywhere practic- 
ally the same as described under this subject in the 
Federal Bill of Rights. 

Section 25. Ex Post Facto Laws and Bills op 

Attainder. 

Ex post facto laws and bills of attainder are gener- 
ally prohibited by State constitutions^ and are also 
prohibited to the states by the Federal Constitution. 
These subjects need no further treatment here, as the 
State courts universally accept the classification of 
ex post facto law laid down in Calder vs. Bull, and 
give the same significance as the Federal courts to 
the term bills of attainder. 

Section 26. Other Protections. 

Among other protections generally given by the 
State bills of rights are those against cruel and unusual 
punishments, excessive fines, unreasonable searches 
and seizures, and against any interference with the 
right of assembling and petitioning for redress of 
grievances. 



Chapter VI. 

OTHER PROVISIONS OF STATE CONSTITU- 
TIONS. 

Section 27. In General. 

The average State Constitution is very much 
longer than the Federal Constitutions^ and contains 
provisions on many subjects which the Constitution 
of the nation does not touch upon. The law student 
should obtain a copy of the constitution of his own 
State. 

Section 28. Poutical Subdivisions. 

The main provisions regulating the political sub- 
divisions of a State are generally contained in the 
State Constitution. The State government has full 
power over these political subdivisions^ counties, 
towns, etc., and can regulate them as it sees fit. The 
power of the legislature in this matter, however, is 
almost alwa}^ restrained by constitutional restrictions. 
The relations between a State and these political sub- 
divisions will be fully discussed under the subject of 
Public Corporations. 

Section 29. Taxation. 

Most State constitutions contain an article dealing 
with the subject of taxation. The most important of 
such provisions are generaUy those limiting the amount 
of taxes that may be coUected, or of the indebtedness 
which may be incurred by any public corporation in 
the State. Other provisions often relate to the special 
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taxation of certain industries and the exemption 
of certain property from taxation. 

Section 30. Prohibitions of Special Legislation. 

Special legislation in general, or special legislation 
on particular subjects is often prohibited by the State 
constitutions. The following extracts from the Con- 
stitution of Illinois will serve as an illustration of such 
provisions: 

' 'Article 4, Section 22: 

The General Assembly shall not pass local or 
special laws in any of the following enumerated cases, 
that is to say: for — 

Granting divorces; 

Changing the names of persons or places; 

La}dng out, opening, altering and working roads 
or highways; 

Vacating roads, town plats, streets, allejrs and 
public groimds; 

Locating or changing county seats; 

Regulating county and township affairs; 

Regulating the practice in courts of justice; 

Regulating the jurisdiction and duties of justices 
of the peace, police magistrates and constables; 

Providing for changes of venue in civil and crim- 
inal cases; 

Incorporating cities, towns or villages, or changing 
or amending the charter of any town, city or village; 

Providing for the election of members of the board 
of supervisors in townships, incorporated towns or 
cities; 

Summoning and impaneling grand or petit juries; 

Providing for the management of common sdiools; 

Regulating the rate of interest on money; 
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The opening and conducting of any election, or 
designating the place of voting; 

The sale of mortgage or real estate belonging to 
minors or others imder disability; 

The protection of game or fish; 

Chartering or licensing ferries or toll bridges; 

Remitting fines, penalties or forfeitures; 

Creating, increasing or decreasing fees, percentage 
or allowances of public ofiicers, during the term for 
which said ofiSceis are elected or appointed; 

Changing the law of descent; 

Granting to any corporation, association or indi- 
vidual the right to lay down railroad tracks, or amend- 
ing existing charters for such purposes; 

Granting to any corporation, association, or indi- 
vidual any special or exclusive privilege, immunity 
or franchise whatever; 

In aU other cases where a general law can be made 
applicable, no special law shall be enacted.'^ 



Chapter VII. 

ADOPTION AND AMENDMENT OF STATE CON- 
STITUTIONS. 

Section 31. Constitutions of the Original States. 

Shortly after the adoption of the Declaration of 
Independence, the Continental Congress passed a 
resolution advising each of the former colonies, now 
independent states, to take steps for the establishment 
of a new and proper form of government. Eleven of 
the states followed this advice and adopted the State 
constitutions. Connecticut and Rhode Island retained 
then* old charters as the basis of then* government until 
well into the nineteenth century. The attempt of 
Rhode Island to finally adopt a new form of govern- 
ment was the cause of the famous Dorr's RebeUion.^ 

Section 32. Adoption of New Constitutions. 

No form of government can be permanent, and it 
becomes necessary at times to adopt new constitutions 
to take the place of old constitutions which the State 
has outgrown. Constitutions generally provide how 
a new constitution can be adopted. Even if there 
was no such provision, it would not prevent the people 
of the State from making a necessary change in their 
form of government; but the absence of a prescribed 
legal method of adopting a new constitution would be 
apt to occasion great confusion and trouble, as was the 
case in Rhode Island in 1842. 

Many restrictions are placed upon the adoption 

> See Luther V8. Boiden, 7 Howard, 1. See, also. Subject of United States 
CoDfltitutional Law. 
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of a new constitution to take the place of the existing 
State constitution. In general, the legislature must 
vote to submit the question of calling a constitutional 
convention to the people; the people must vote in 
favor of the calling such convention and must elect 
the members of it; the convention must meet and 
draw up a new constitution; and the people must then 
vote on the question of accepting or rejecting such 
proposed constitution. 

Section 33. Amendments to Constitutions. 

Provisions are also made for the' amending of 
constitutions. In general, greater restrictions are 
placed upon the amendment of State constitutions 
than in the case of the Federal Constitution. For 
example, in the Illinois Constitution, it is provided 
that the legislature shall not propose amendments to 
more than one article of the Constitution at the same 
session, and that no article shall be amended oftener 
than once in four years. 

All amendments to State constitutions are sub- 
mitted to the people of the State for their approval 
or rejection. The vote required to adopt such an 
amendment is either a majority of the votes cast on 
the proposition, or a majority of all the voters voting 
at the election. 

Section 34. Constiiutions of New States. 

Upon the admission of a new State into the Union, 
it is necessary for a form of oiganization to be adopted 
for its government. The customary procedure is for 
Congress to pass a law authorizing the proposed new 
State to draw up a constitution. The Act of Congress 
has sometimes been so drafted that further action was 
necessary by Congress after the people had adopted 
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the conBtitutioii; while in other cases all that has been 
necessary has been a proclamatian by the President, 
certif3dng that all the conditions have been complied 
with, and that the new State was therefore admitted 
into the Union. When a new State is admitted it 
comes in on an equal footing in all respects with the 
older statest 
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Chapter I. 

NATURE OF SUBJECT. 

Section I. Interpretation of Laws. 

Although the subjects of the interpretation of laws 
and of the construction of laws are alwa3rs considered 
together, and although the two terms are often used as 
mere synonyms one of the other, there is, nevertheless, 
a clearly defined distinction between the two. 

Interpretation of laws, is the process by which the 
meaning in the minds of the authors of the law, of the 
words, or phrases used by them, is ascertained. 

'Interpretation differs from construction in that 
the former is the art of finding out the true sense of any 
form of words, that is, the sense which their author 
intended to convey, and of enabling others to derive 
from them the same idea which the author intended 
to convey. Construction, on the other hand, is the 
drawing of conclusions, respecting subjects that lie 
beyond the direct expressions of the text, from ele- 
ments known from and given in the text; conclusions 
which are in the spirit, though not within the letter, 
of the text. Interpretation only takes place if the 
text conveys some meaning or other. But construc- 
tion is resorted to when in comparing two different 
writings of the same individual, or two different enact- 
ments by the same legislative body, there is found 
contradiction where there was evidently no intention 
of such contradiction one of another, or where it 
happens that part of a writing or declaration contra- 
dicts the rest. When this is the case, and the nature 

9TB' 
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of the document or declaration, or whatever else it may 
be, is not such as to allow us to consider the whole as 
being invalidated by a partial or other contradiction, 
then resort must be had to construction. So, too, if 
required to act in cases which have not been foreseen 
by the f ramers of those rules, by which we are never- 
theless obliged, for some bindii^ reason faithfully to 
r^ulate as well as we can our action respecting the 
unforeseen case/' * 

Section 2. Construction of Laws. 

The Cyclopedia of Law and Procedure, defines 
Construction as follows:* 

''The art of building or making; the art of devising 
and forming; fabrication; the method of constructing, 
interpreting, or explaining a declaration or fact; an 
attributed sense or meaning; understanding; explana- 
tion; the drawing of conclusions respecting subjects 
that lie beyond the direct expression of the text— ncon- 
clusions which are in the spirit though not in the letter 
of the text. Strictly, the term signifies determining 
the meaning and proper effect of language by a con-- 
sideration of the subject-matter and attendant circum- 
stances in connection with the words employed. In 
practice, in determining the meaning and application 
as to the case in question of the provisions of a constitu- 
tion, statute, will or other instrument, or of an oral 
agreement." 

The scope of this present volume is limited to the 
interpretation and construction of constitutions and 
statutes. 

Section 3. Treatment of Subject. 

The subject of Statutoiy Construction, although 
it logically follows after that of Constitutional Law, 

< Lieber, Hermenetics, 11, 43, 44. ' Cyc. Volume VIII, p^p 1141. 
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and is therefore considered in this early volume of the 
series, is nevertheless one of the most advanced and 
difficult branches of the law, and one to which only a 
short time can be allotted in a general course of study. 
It has been possible in this work to give only a brief 
treatment of this branch of the law. An attempt, 
however, has been made to set out clearly the few great 
general principles upon which the subject has been 
mainly built up; and to supplement these with an 
account of the important presumptions which the courts 
will make to aid them in the construction of statutes, 
and of the various intrinsic and extrinsic aids which 
the court may use to assist itself in this work. This 
subject [should be re-read after the completion of the 
entire twelve volumes of this work. 

Section 4. The Interpretation and Construction 

OP Laws Belong to the Judicial 

Department. 

The proper provinces of the three departments, 
both of ^e Federal and of the State governments, 
have already been discussed, under the subject of 
Constitutional Law. From the general principles there 
laid down, it is veiy manifest that the judicial depart- 
ment is necessarily the one to which belong the inter- 
pretation and construction of statutes. The executive 
and legislative departments, however, may be com- 
pelled to put a temporaiy construction on laws which 
have not yet been passed upon by the courts. After 
the judicial department has once spoken the other 
departments must conform to its decision. The 
legislative department may insert an interpretation 
clause in a statute, and if this is done, this interpreta- 
tion, if not in violation of the Constitution, will be 
binding on the courts.' 

' See section 40, Port. 
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As between judge and jury, questions involving 
the interpretation and construction of statutes are for 
the court. 

Section 5. Rules of Construction Directy)rt 
Rather than Mandatory. 

The rules of construction are not rules of positive 
law, unless expressly provided by statute. They rest 
on the authority of the courts, are the process of gradual 
evolution and are not imperatively binding in the same 
sense as are the enactments of the legislature.^ 

* Black on InteipreUtion of Law, pace 7. 



Chapter II. 

GENERAL PRINCIPLES OF STATUTORY CON- 
STRUCTION. 

Section 6. First Principle — Intention of Legis- 
lativb bodt. 

In studying the subject of the interpretation and 
construction of statutes, it must be borne in mind that 
the courts are not law makers; it is their duty to decide 
what the law is and not what they think it ought to be. 
Under no circumstances has any court the right to 
substitute its own views or wishes for the intention of 
the legislative body. 

It therefore follows that the first and highest prin- 
ciple to be followed in the construction of statutes is 
that all statutes should be so construed as to carry 
out as closely as possible the intention of the l^islative 
body which enacted the statute. 

On this point the Supreme Court of the United 
States has spoken as follows: ''The object of all in- 
terpretation is to ascertain the intent of the law-mak- 
ers — ^to get at the meaning which they wished their 
language to convey. A critical examination of par- 
ticular words is never necessary except in cases of 
doubt.'' ' 

'The main purpose of interpretation is to ascer- 
tain and carry into effect the object and purpose of the 
legislature in making the given law as expressed in the 
language used.'' ' 

> Watte, a J., in Wobey vs. • Dar, J., in White ▼■. United 

Obapmen, 101 U. S., 756, 700. States, 101 U. S., 562. 

270 
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^^Rules and maxiiriB of interpretation are ordained 
as aids in discovering the true intent and meaning of 
any particular enactment; but the controlling rule of 
decision in appl3dng the statute in any particular case 
is, thati whenever the intention of the l^islatiu^ can 
be discovered from the words employed, in view of the 
subject-matter and the surrounding circumstances, it 
ought to prevail/' • 

The aids which the court may resort to, in order 
to determine what the intent of the l^islative body 
was, will be considered in Chapter IV. 

Section 7. Spirit and Reason op the Law. 

Closely allied to, and in fact practically subdivi- 
sions of the principle that laws must be construed so 
as to carry out the intention of the l^islative body 
which passed them, are the rules that all laws must be 
construed according to their '^Spirit and Reason," and 
also according to their ^'Scope and Purpose/' 

The rule that a statute should be construed with 
reference to its spirit and reason, means that the appli- 
cation of a statute will not be held to extend to cases 
which come within the letter of the law, but fall out- 
side of the general class of cases to which the statute 
manifestly refers. 

The application of this principle is very carefully 
discussed by the Supreme Court of the United States 
in the case of The Church of the Holy Trinity vs. 
United States,^ in the following words: ^ It is a 
familiar rule that a thing may be within the letter of 
the statute and yet not within the statute, because not 
within its spirit, nor within the intention of its makers. 
This has been often asserted, and the reports are full 

* Clifford, J., in Kohlsaat vs. Mur- « 143 U. &., 457. 

pby, 96 U. S., 153« 16a 
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of cases illustrating its application. This is not the 
substitution of the will of the judge for that of the 
legislator, for frequently words of general meaning are 
used in a statute, words broad enough to include an 
act in question, and yet a consideration of the whole 
legislation, or of the circumstances surrounding its 
enactment, or of the absurd results which follow from 
giving such broad meaning to the words, makes it un- 
reasonable to believe that the l^islator intended to 
include the particular act. As said in Plowden, 205: 
^From which cases it appears that the sages of the 
law heretofore have constructed statutes quite contraiy 
to the letter in some appearance, and those statutes 
which comprehend all things in the letter they have 
expounded to extend to but some things, and those 
which generally prohibit all people from doing such 
an act they have interpreted to permit some people to 
do it; and those which include every person in the letter 
they have adjudged to reach to some persons only, 
which expositions have always been founded upon the 
intent of the Legislature, which they have collected 
sometimes by considering the cause and necessity of 
making the act, sometimes by comparing one part of 
the act with another, and sometimes by foreign cir- 
ciunstances.' 

^In Margate Pier Co. vs. Hannam, 3 Bam & Aid. 
266, C. J. Abbott quotes from Lord Coke as follows: 
'Acts of Parliament are to be so construed as no man 
that is innocent or free from injury or wrong may be, 
by a literal construction, punished or endangered.' 
In the case of the State vs. Clark, 29 N. J. L. 96, 99, 
it appeared that an act had been passed making it a 
misdemeanor to wilfully break down a fence in the 
possession of another person. Clark was indicted 
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under that statute. The defense was that the act of 
breaking down the fence, though wilful, was in the 
exercise of a l^gal right to go upon his own lands. The 
trial court rejected the testimony offered to sustain 
the defense, and the Supreme Court held that this rul- 
ing was error. In its opinion the Court used this 
language: ^The act of 1855, in terms, makes the 
wilful opening, breaking down or injuring of any fences 
belonging to or in the possession of any other person a 
misdemeanor. In what sense is the term wilful used? 
In common parlance, wilful is used in the sense of in- 
tentional as distinguished from accidental or involun- 
tary, whatever one does intentionally he does wilfully. 
Is it used in that sense in this act? Did the Legislature 
intend to make the intentional opening of a fence for 
the purpose of going upon the land of another indict- 
able if done by permission or for a lawful purpose? 
* * * We cannot suppose such to have been the 
actual intent. To adopt such a construction would 
put a stop to the ordinary business of life. The lan- 
guage of the act, if construed literally, evidently leads 
to an absurd result. If a literal construction of the 
words of a statute be absurd, the act must be so con- 
strued as to avoid the absurdity. The Court must 
restrain the words. The object designed to be reached 
by the act must limit and control the literal import 
of the terms and phrases employed.' In United 
States vs. Kirby, 74^. S., 7 WaU., 482, 486 (19: 278, 
280), the defendants were indicted for the violation of 
an Act of Congress providing ^that if any person shall 
knowingly and wilfully obstruct or retard the passage 
of the mail, or of any driver or carrier, or of any horse 
or carriage carrying the same, he shall, upon conviction 
for every such offense, pay a fine not exceeding $100.' 
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The specific chaise was that the defendants knowingly 
and wilfully retarded the passage of one Farris, a 
carrier of the mail, while engaged in the performance 
of his duty, and also in like manner retarded the steam- 
boat General Buell, atthat time engaged in carryingmail. 
To this indictment the defendants pleaded specially that 
Farris had been indicted for murder by a court of com- 
petent authority in Kentucky; that a bench warrant 
had been issued and placed in the hands of the defend- 
ant Kirby, the sheriff of the county, commanding him 
to arrest Farris and bring him before the court to 
answer to the indictment; and that in obedience to the 
warrant, he and the other defendants, as his posse, 
entered upon the steamboat General Buell and arrested 
Farris, and used only such force as was necessary to 
accomplish that anest. The question as to the suffici- 
ency of this plea was certified to this Court, and it was 
held that the arrest of Farris upon the warrant from 
State Court was not an obstruction of the mail, or the 
retarding of the passage of a carrier of the mail, within 
the meaning of the act. In its opinion, the Court 
says : 'All laws should receive a sensible construction. 
General terms should be so limited in their application 
as not to lead to injustice, oppression, or an absurd 
consequence. It will always, therefore, be presumed 
that the Legislature intended exceptions to its lan- 
guage which would avoid results of this character. 
The reason of the law in such cases should prevail over 
its letter. The common sense of man approves the 
judgment mentioned by Puffendorf, that the Bolognian 
law which enacted 'that whoever drew blood in the 
streets should be pimished with the utmost severity,' 
did not extend to the surgeon who opened the vein of a 
person that fell down in the street in a fit. The same 



284 CONSTITUTIONS AND STATUTES. 

common sense accepts the ruling^ cited by Plowden, 
that the statute of first Edward II, which enacts that 
a prisoner who breaks prison shall be guilty of felony, 
does not extend to a prisoner who breaks out when the 
prison is on fire, 'for he is not to be hanged because he 
would not stay to be burnt/ And we think that a 
like common sense will sanction the ruling we make, 
that the Act of Congress which punishes the obstruc- 
tion or retarding of the passage of the mail, or of its 
carrier, does not apply to a case of temporary deten- 
tion of the mail caused by the arrest of the carrier upon 
an indictment of murder/ " 

In the case in question, it was decided that an 
Act of Congress which prohibited the importation into 
this country of any foreigners under contract to per- 
form 'Tabor or service of any kind,'' did not apply to 
a clerg3rman who came to tlds country under contract 
to enter the service of a church as its rector. 

Section 8. Scope and Purpose op the Law. 

Laws are also to be construed with reference to 
their scope and purpose. By this is meant, that, 
where the language of a statute will admit of two 
different meanings, that meaning is to be adopted 
which will best carry out the intention of those who 
adopted the law. 

This principle is strongly illustrated by the argu- 
ments of the Supreme Court of the United States in the 
Slaughter House Cases,* which decision has already 
been considered in the portion of this volume devoted 
to Constitutional Law. In this case it was contended 
that a certain law of the State of Louisiana was 
unconstitutional as being in violation of the thirteenth 
and fourteenth amendments. 

•16Wa]lM«,36. 
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In deciding this case the Court held that a proper 
understanding of the meaning of these amendments 
could only be secured by a study of the conditions 
under which, and the purpose for which, these amend- 
ments had been adopted. The main purpose of these 
amendments being to secure the liberty and protection 
of the African slaves, it was decided that they could 
not be construed to prohibit an ordinance of the City 
of New Orleans relating to the slaughtering of cattle. 

Section 9. Law to be Harmonized if Possible. 

The courts make every efifort to harmonize all 
existing portions of the law, even those parts which 
are apparently antagonistic to each other. This is true 
whether the different provisions are found in the same 
statute, in different statutes, or one in a statute and the 
other in the Constitution. The reason for this is very 
self-evident. The l^islative body cannot be pre- 
sumed to have intentionally passed either meaningless 
laws or laws in conflict one with the other.* 

This efifort to harmonize the laws must not, of 
course, be carried to an unreasonable point. If the 
two provisions of the law are clearly antagonistic, the 
Court must decide between them, and the one must 
prevail over the other. If one provision is to be found 
in the Constitution, while the other is statutory, the 
constitutional provision must, of course, prevail.^ 

A more difficult question is presented when the 
Court is compelled to decide between two contradictory 
statutory provisions. The brief filed by the United 
States Government in the case of Kepner vs. United 
States,* contains a few rules by which the courts 
should be guided in such cases. 

* In connection with this aection, ' Marbuiy vb. MadiiODy 1 Gnmehy 
read Section 13, on presump- 137. 

tion against unnecenaiy change * 195 U. S., 100. 
of Uw. 
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1. A more particular provision will prevail over 
a more general one.' 

2. When a general intention is expressed, and 
also a particular intention which is incompatible with 
the general one, the particular intention shall be con- 
sidered an exception to the general one.^^ 

3. Where two or more provisions contained in 
the same statute are directly in conflict with one an- 
other, and cannot be brought into harmony by any 
rule of construction, one or the other of the two follow- 
ing principles must be appUed in the construction of 
said statute: (a) The provision latest in position 
will prevail;" or (b) the contradictory provisions 
cancel each other, and both are void." 

Section 10. Grammatical Interpretation. 

In the interpretation of laws grammar is always 
to be used as a servant and never as a master. While 
primarily a statute is to be interpreted according to the 
ordinary rules of a grammatical construction, this rule 
will never be applied, where its evident efifect will be to 
defeat the manifest intention of the Legislature. ' 'The 
grammatical construction of a statute is one mode of 
interpretation. But it is not the only mode, and it is 
not always the true mode. We may assume that the 
draftsman of an act understood the rules of grammar, 
but it is not always safe to do so." " 

The editor of the statutes of one of the largest 
western states was accustomed, for many years, to 

* Citing State, Bartlett, Proeecutor vs. Rochester Trustees, 10 

vs. Trenton, 38 N. J. L., 64. Wend, 547; Gibbons vb. Brit- 

^ Citing State ex rel. Douglas tenen, 66 Miss., 232; Ryan vs. 

County vs. Cornell, 63 Uteb,, SUte, 5 Neb., 276. 

666; 39L.R.A.,613 68Amer- " Sunderiand, Stat. Constr., Pftr. 

ican State Rep., 629; 74 N.W., 220. 

60. ^ Fisher vs. Conwaid, 100 Pa. St., 

" atinc Packer vs. Sunbuiy db E. 63, 60. 



R. Go., 19 Pa., 211; Harringtan 
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place at the head of certain chapters of the statutes, a 
note to the effect that he desired all readers to under- 
stand that the grammar and spelling used was that 
of the Legislature, and not his own work. 

In the case of such statutes, as the ones referred 
to, grammatical rules must be left out of consideration 
in attempting to construe the statute, and the real in- 
tention of the Legislature sought by whatever means 
are available. It is, of course, desirable that the laws 
of our nation and states should be written in clear and 
correct English, but, nevertheless, statutes are in- 
tended as rules of action and not as exercises in com- 
position, and while grammatical rules may, and often 
do, assist in determining the intentions of the law- 
maker, such rules cannot be set up for the purpose of 
defeating such intention. '^Awkward, slovenly, or 
ungrammatical phrases and sentences may yet convey 
a definite meaning; and if they do, the courts must 
accept it as the meaning of the law-makers. ^'^^ 

Section 11. Correction of Errors. 

Not only will grammatical errors, or inapt or in- 
accurate language ^* not be allowed to defeat the opera- 
tion of a law, if such a result can be avoided, but un- 
der proper circumstances, the courts will also correct 
clerical errors or misprints.^^ Such corrections will 
only be made when the error would destroy the effect 
of the statute, and the intention of the legislative body 
can be clearly made out. 

^ Black on Interpretation of Laws, Lane vs. Schomp, 20 N. J. 

N. 72, citing Kelly's Heira vs. Eq., 82. 

McGuire, 15 Ark., 655; Murray " State vs. King, 44 Mo., 283. 

VI. State, 21 Tex. App., 620; >• In re Fiey, 128 Pa. St., 603. 



Chapter III. 
PRESUMPTIONS. 

Section 12. Presumptions in General. 

The term '^presumption/' in its l^al significance, 
is used to designate an inference, affirmative or dis- 
affirmative, of the existence of some fact, which courts 
or juries shall or may draw from the proof of other 
facts, and is the probable inference, which common 
sense, enlightened by human knowledge and experience, 
draws from the connection, relation, and coincidence 
of facts and circumstances with each other.* ''The 
ground of all presumption is the necessary or usual 
connection between facts and circumstances, the 
knowledge of which connection results from experience 
and reflection/'* 

Presumptions play an important role in all 
branches of the law, and the definition of presumptions 
above given is a general one, applicable to all places 
where presumptions are employed. Presumptions in 
the interpretation and construction of statutes are of 
the same general species as those used elsewhere. By 
the experience of the courts, it has been found that the 
intention of the legislative body will, in the long run, 
be most nearly reached by the adoption and use of 
certain presmnptions, which are accordingly made use 
of wherever applicable, in the case of doubtful statutes. 
The more important of these presumptions will be 
taken up in the next four sections. 

^ 22 American and Eng. Ency. of ' Cbealqr vb. Brown, 11 Maine, 143. 

Law, 1233. 
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Section 13. Most Important PREsuMPnoN — ^Pre- 
sumption Against Unnecessary Change op Law. 

The most important of all the presumptions which 
the courts will resort to to aid in the interpretation 
and construction of statutes is the one against any un- 
necessary change of laws. This presumption is closely 
conpected with the principle that all laws are to be 
harmonized if possible* When a new statute has been 
passed the courts will, if possible, harmonize it with 
the existing body of the law, both statutory and com- 
mon law, and consider the new statute as creating 
additional law, rather than as repealing any of that 
already existing. Only in cases of necessity will the 
new law be held, by imphcation, to have repealed the 
old, and then only to as limited an extent as possible. 

Section 14. Presumption Against Unconstitu- 

TiONALnr. 

There always is a strong presumption in favor of 
the constitutionality of any act passed by Congress, 
or by a State Legislature. This presumption is in no 
wise a restriction upon the clearly admitted power of 
the courts to declare l^islative acts inconsistent with 
the Constitution void, but means that when a statute, 
or a portion of one, is capable of two constructions, 
under one of which it will be in harmony with the Con- 
stitution and under the other of which it will be in 
violation thereof, that construction will be adopted 
which will render the act constitutional, rather than 
the construction which will render it unconstitutional 
and void. The Supreme Court of the United States 
has said on this point : ' ''No court ought, unless the 
terms of an act rendered it unavoidable, to give a con- 

■ PanooB vs. Bedford, 3 Peters, 433, 448. 
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struction to it which should involve a violation^ how- 
ever unintentional, of the Constitution.'' 

This presumption only applies where there is 
some real doubt or ambiguity. If a statute is clearly 
unconstitutional, it is the duty of the courts to so 
declare it; no court has the right to save any law by 
giving to it a meaning which it clearly did not have in 
the minds of those who passed it. 

Section 15. Presumptignb Against Impossibility, 

Injustice, Inconvenience and Absurdity 

IN Statutes. 

In all cases of doubt or ambiguity as to the mean- 
ing of any statute that presumption will be adopted 
which will avoid impossible, unjust, inconvenient, or 
absurd provisions in such a statute. These presump- 
tions, like the one discussed in the previous section, 
can only apply where there is a real doubt. If the 
impossible, unjust, inconvenient, or absurd results 
were actually intended by the legislature the law must 
stand as adopted. An impossible provision, of course, 
can be of no effect (unless it was put in the form of a 
condition subsequent), but the unjust, inconvenient 
and absurd provisions will be enforced (theoretically, 
at least, if not always in practice). 

In People for the use of Hall vs. Admire,* the 
Supreme Court of Illinois, construed a section of the 
statute of wills in that state providing that a demand 
must be made upon the administrator within a certain 
period or the claim against the estate would be barred. 
It was held that this could not be held to apply where 
the administrator had died and no new one been ap- 
pointed. ''The statute must receive a sensible con- 

« 30 m., 263. 
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struction even though such construction qualifies the 
universality of its language. When it directs that a 
demand shall be made upon an administrator by a 
person entitled, under the order of the Court, to money 
in his hands, it must be considered as having reference 
to cases where there is an administrator in being, upon 
whom the demand can be made. The demand is, in 
most cases, a matter of form, intended to protect 
parties from needless costs, and its requirement by the 
law was not designed to be used as a shield from lia- 
bility, after a demand had become impossible. The 
law is not so unreasonable as to require the perform- 
ance of impossibilities as a condition to the assertion 
of acknowledged rights, and when legislatures use 
language so broad as apparently to lead to such results, 
the courts must say, as they have alwayB said, that 
the legislature cannot have intended to include those 
cases in which, by the act of God, a Uteral obedience 
to their mandate has become impossible. 'The law 
itself, and the administration of it,' said Sir William 
Scott, as quoted in Broom's Maxims, page 181, 'must 
yield to that to which everything must bend — ^to 
necessity. The law, in its most positive and preemp- 
tory injunctions, is understood to disclaim, as it does 
in its general aphorisms, all intention of compelling to 
impossibilities, and the administration of laws must 
adopt that general exception in the consideration of 
all particular cases.' " 

As to absurd consequences, Washington, J., in his 
opinion in United States vs. Fisher,* said: ''If the 
literal expressions of the law would lead to absurd, 
imjust or inconvenient consequences, such a construc- 
tion should be given as to avoid such consequences, if , 

2Cvanch,358,400. 
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from the whole purview of the law, and giving efifect 
to the words used, it may fairly be done/' 

Section 16. Other Presumptions. 

Among the other presumptions which may be 
employed in the construction of statutes, the following 
may be mentioned: 

The presumption that the l^islative department 
has not exceeded the scope of its authority.* 

The presumption against any violation of the 
generally recognized principles of International Law. 

The presumption that the legislative body did not 
intend that the statute should have extra-territorial 
efifect. 

The presumption against inconsistency by the 
legislative body. 

The presumption against ineffectiveness. 

The presumption against irrepealable laws. 

The presumption against implied repeal of laws; 
which is in its nature closely connected with the pre- 
sumption against unnecessary change of laws. 

The presumption against any violation of good 
morals. 

The presumption against any interference with 
the public policy of the State. 

* FergusoD vs. Stanford, 60 Goim., 432. 



Chapter IV. 
AIDS TO CONSTRUCTION. 

Section 17. The Context. 

The first aid to be resorted to in the construction 
of a statute is the context. By the term context is 
meant those parts of the statute which follow or pre- 
cede the part which is the subject of construction, or 
are so intimately associated with it as to throw light 
upon its meaning. 

The statements in the preceding paragraph are 
merely in line with the fundamental underlying prin- 
ciple that the whole of a statute must be construed 
together, and if possible, effect given to every part of it. 

"It is a general rule, without exception, in con- 
struing statutes, that effect must be given to all their 
provisions if such a construction is consistent with the 
general purposes of the act and the provisions are not 
necessarily conflicting. All the acts of the legislature 
should be so construed, if practicable, that one section 
will not defeat or destroy another, but explain and 
support it. When a provision admits of more than 
one construction, that one will be adopted which best 
serves to carry out the purposes of the act.'' * 

'It is not by detached words and phrases that a 
statute ought to be expounded. The whole act must 
be taken together, and a fair interpretation given to 
it, neither extending nor restricting it beyond the 
legitimate import of its language, and its obvious 
policy and object.'' ' 

* Bemier vs. Bemier, 147 U. 8.. * Ta]i^y,C. J.,mGaylervs.Wi]der, 

242, 246. 10 Howaid, 477, 496. 
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'The whole law is to be taken together, and one 
part expounded by any other, which may indicate the 
meaning annexed by the legislature itself to ambiguous 
phrases.'^ • 

Section 18. Legislation in Pabi Materia. 

Not only must one portion of a statute be con- 
strued in connection with the other portions of the 
statute, but the statute as a whole, also, must be con- 
strued in connection with other statutes upon the same 
general subject-matter. ''It is a rule in the construc- 
tion of statutes, that all relating to the same subject- 
matter shall be considered together."^ 

The matter was very fully discussed by the Su- 
preme Court in United States vs. Freeman,* in the 
following language: 

"Tlie correct rule of interpretation is, that if 
divers statutes relate to the same thing, they ought to 
be taken into consideration in construing any one of 
them, and it is an established rule of law, that all acts 
in pari materia are to be taken together, as if they 
were one law (Doug., 30; 2 Term Rep., 387, 686). 
If a thing contained in a subsequent statute be with- 
in the reason of a former statute, it shall be taken 
to be within the meaning of that statute (Lord 
Raym., 1028) ; and if it can be gathered from a 
subsequent statute in pari materia, what meaning 
the l^islature attached to the words of a former 
statute, they will amount to a legislative declaration 
of its meaning, and will govern the construction of the 
first statute.. (Morris vs. Mellin, 6 Bam. & Cress, 454; 
7 Bam. & Cress, 99.) Whenever any words of a 

• Marshall, C. J., in Poetmaster « United States vs. Babbitt, 1 

General off United States vs. Black, 55. 

Early, 12 Wbeaton^ 136, 152. ■ United States vs. Freeman, 3 

Howaid, 556,564. 
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statute are doubtful or obscure, the intention of the 
legislature is to be resorted to in order to find the 
meaning of the words. (Wimbish vs. Tailbois, Plowd., 
57.) A thing which is within the intention of the 
makers of the statute, is as much within the statute 
as if it were within the letter. (Couch vs. Stowell, 
Plowd., 366.) These citations are but different illus- 
trations of the rule, that the meaning of the legislature 
may be extended beyond the precise words used in the 
law, from the reason or motive upon which the legis- 
lature proceeded, from the end in view, or the purpose 
which was designed — ^the limitation of the rule being, 
that to extend the meaning to any case not included 
in the words, the case must be shown to come within 
the same reason upon which the law maker proceeded, 
and not only within a like reason. This court has 
repeatedly, in effect, acted upon this rule, and there 
may be found in the reports of its decisions — cases 
imder it — ^like the cases which have been cited from 
the reports of the English courts. In 4 Dall., 14: 
^The intention of a legislature, when discovered, must 
prevail, any rule of construction declared by previous 
acts to the contrary notwithstanding.' In 2 Cranch, 
33: 'A law is the best expositor of itself — ^that every 
part of an act is to be taken into view for the purpose 
of discovering the mind of the legislature,' etc. In 
the case of the United States vs. Fisher, et al., Assignees 
of Blight, in the same book, the court said: It is 
undoubtedly a well established principle in the ex- 
position of statutes that every part is to be considered, 
and the intention of the legislature to be extracted 
from the whole,' etc. In 2 Peters, 862: 'A legis- 
lative act is to be interpreted according to the intention 
of the legislature, apparent upon its face. Every 
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technical rule, as to the construction or force of par- 
ticular terms, must yield to the clear expression of the 
paramoimt will of the legislature.' In Paine's C. C. 
Rep., 11 : 'In doubtful cases, a court should compare 
all the parts of a statute, and different statutes in pari 
materia, to ascertain the intention of the l^islature.' 
So in 1 Brockenb. C. C. Rep., 162: In the construc- 
tion of statutes, one part must be construed by an- 
other. In order to t^t the legislative intention, the 
whole statute must be inspected. No one of the cases 
cited will justify; nor have they been cited to sanction 
an equitable construction of statutes beyond the just 
application of adjudicated cases.' " 

Section 19. TnxBS, Preambles and Section 
Headings. 

The title of a statute is strictly not a part of the 
act itself, and cannot vary the meaning of the enacting 
part of the statute if the wording of the statute is clear 
and certain. In case of doubt, however, the title may 
be resorted to.* In some state constitutions it is pro- 
vided^ that a statute shall contain no provisions on 
any subject not covered by the title. In such cases 
greater weight must necessarily be given to the titles, 
but even imder such constitutional provisions the title 
cannot change the manifest intention of the legislature. 
The effect of a disagreement between the title and 
subject of an act will be to render such act unconstitu- 
tional. 

Preambles may be resorted to for the purpose of 
discovering the reason and purpose of the act, but a 

' Hadden vs. Barney, 6 Wallace, ?i!58^^ ^'* Burgett, 1 Ohio, 



107; Coooaw Min. Co. vs. 
South Carolina, 144 U. 8., 550 
Cohen vs. Barrett, 5 Cal., 195 



469. 

' See Constitution of Illinois Arti- 
cle IV, Section 13. 
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preamble cannot change any clearly expressed pro- 
visions in the enacting part of the statute. 

Chapter and section headings are entitled to very 
little weighty although they may be consulted at times, 
in cases of ambiguity, as an aid to interpretation. 

Section 20. Punctuation and Choice op Lan- 
guage. 

Punctuation marks are not parts of the statute. 
Incorrect punctuation can always be corrected and 
will never be allowed to change the meaning of the act. 
Punctuation, however, may be resorted to as an aid to 
interpretation, and often determines the meaning of a 
sentence. 

When a statute repeats language already used, the 
language is presiuned to have the same meaning in 
both places; while a change of language or expression 
will be presumed to carry with it a change of meaning. 

This last point was ably discussed by Chief 
Justice Marshall in the decision, which is generally 
ranked as the greatest of all his decisions, that, in Mc- 
CuUoch vs. Maryland.' It having been contended in 
the argument for the State of Maryland, that the word 
' 'necessary '' used in the eighteenth clause of the 
eighth section of the first article of the United States 
Constitution, should be given a meaning practically 
equivalent to ' 'absolutely necessary,'' Judge Marshall 
disposed of this contention in the following words: 
'"Ilus comment on the word is well illustrated by the 
passage cited at the bar, from the tenth section of the 
first article of the Constitution. It is, we think, im- 
possible to compare the sentence which prohibits a 
State from laying 'imposts or duties on imports or 

* 4 Wheaton, 316. 
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exports, except what may be absolutely necessary for 
executing its inspection laws/ with that which author- 
izes Congress ^to make all laws which shall be necessary 
and proper for carrying into execution' the powers of 
the general government, without feeling a conviction 
that the convention imderstood itself to change ma- 
terially the meaning of the word 'necessary' by prefix- 
ing the word 'absolutely.' " 

Section 21. Interpretation Clauses. 

It has been stated that the interpretation and con- 
struction of statutes belong solely to the judicial 
department of the government. It has also been 
shown, however, that the main purpose of interpreta- 
tion and construction is to discover and cany out the 
intention of the legislative department. Any legisla- 
tive body, therefore, has the imdoubted right and power 
to use any method it deems proper to make its purpose 
and intention as clear as possible. One means some- 
times adopted for the purpose is what is known as an 
interpretation clause. 

An ''interpretation clause" is a section incorpor- 
ated in a statute defining the meaning which is to be 
given to the statute, or explaining the construction to 
be put upon doubtful provisions. Interpretation 
clauses are imdoubtedly legal and binding upon the 
judicial department of the government. They are, 
however, looked upon by the courts with a very jealous 
eye, and the extent of their application is restricted to 
as narrow limits as possible.* 

Section 22. Extrinsic Aids. 

The courts may resort to extrinsic as well as to 
intrinsic aids to the interpretation and construction of 

• See Hankine ve. People, 106 ID., 568; People vb. Sota, 49 Oil., 

628; SUta ve. Adams. 61 N. H., 67. 
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statutes. Extrinsic aids are those found outside of the 
text of the statute itself. The more important classes 
of extrinsic aids will be discussed in the remaining sec- 
tions of this chapter. 

Section 23. Constructions Placed Upon a Statute 
BY THE Other Departments of the Government. 

Although the courts have the final power in all 
matters of construction of statutes, they may, if they 
deem proper, refer to the constructions which have 
been put upon the statute by the other departments 
of the government, as extrinsic aids to the determina- 
tion of the correct construction. 

Such a course is often followed by the courts. 
Two important instances in the history of the Supreme 
Court of the United States may here be mentioned: 

In Springer vs. United States,*^ the Court was con- 
sidering the question as to the proper distinction to be 
made between direct and indirect taxes, as the terms 
are used in the Constitution. In passing upon the 
question, the Court considered all the acts of Congress 
in which direct taxes have been apportioned among 
the states, in order to show the interpretation that 
Congress has placed upon the Constitution provisions 
involved. 

In the Insular Cases," the question of the status 
of territory occupied during war, or ceded at its close, 
was before the Court. In their decision in these cases, 
the judges considered the actions of both the legislative 
and executive departments in all the cases in our 
national history, where land was thus occupied or 
ceded. 

^ 102 U. 8., 586. don of these Gases see Cbapter 

" The various Insular Oases to- IX of the Subject of the 

gether take up abnost the whole United States Constitutional 

of Volume 182 of the United Law. 

States Reports. For a discus- 
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Any construction of a statute by the executive 
department, which has long been acted upon, and gen- 
erally acquiesced in, is entitled to great weight as an 
evidence of the true meaning of the act. The same is 
true of the contemporaneous construction of a law by 
either the executive or legislative department. 

Section 24. Journals op Constttutional Conven- 
tions AND OF LeOISLATIVB BoDIES. 

Journals of constitutional conventions and of 
legislative bodies are admissible, as tending to show 
the true meaning of the Constitution or statutes 
adopted. In these journals it is possible to study the 
history of the Constitution or statutes, to see its de- 
velopment and its different stages, and in this way to 
obtain much valuable extrinsic aid towards the con- 
struction of the law, which could not be obtained from 
any other source. 

In the case of the Constitution of the United States, 
not only may resort be had to the journal of the Federal 
Convention, which proposed the Constitution, but also 
to the journals of the State Conventions which rati- 
fied it. 

An example of this is to be found in the case of 
ex parte Wilson," where the Court in discussing the 
meaning of the fifth amendment said: ''A reference 
to the history of the proposal and adoption of this 
provision of the Constitution confirms this conclusion. 
It had its origin in one of the Amendments, in the nature 
of a Bill of Rights, recommended by the Convention 
by which the State of Massachusette in 1788 ratified 
the original Constitution, and as so recommended was 
in this form: 'No person shall be tried for any crime, 

" 114 U. S., 417. 
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by which he may mcur an infamous punishment, or 
loss of life, until he be first indicted by a grand jury, 
except m such cases as may arise m the government 
and regulation of the land and naval forces/ Journal 
Massachusetts Convention 1788 (ed. 1856), 80, 84, 87; 
2 Elliot's Debates, 177. As introduced by Mr. 
Madison in 1789 at the first session of the House of 
Representatives of the United States, it stood thus: 
In all crimes punishable with loss of life or member, 
presentment or indictment by a grand jury shall be 
an essential preliminary.' Being referred to a com- 
mittee, of which Mr. Madison was a member, it was 
reported back in substantially the same form, m which 
it was afterwards approved by Congress and ratified 
by the States. 1 Annals of Congress, 435, 760/' 

Section 25. The Common Law. 

The English Common Law is a part of the law of 
every state in the Union except Louisiana. Statutes 
must always be construed in the light of the Common 
Law. Legal terms or expressions which have acquired 
an established legal meaning in the Common Law, will 
be held to have this same meaning when used in any 
statute unless a contrary intention very plainly appears. 

The Act of July 1, 1902, which contains the 
* 'Philippine Bill of Rights,^' contains, among other 
guarantees, one against ' 'double jeopardy. '^ In Eep- 
ner vs. United States," it was held that the term 
''double jeopardy" must be given the meaning that it 
had acquired in the Common Law, rather than the one 
it had in the Spanish Law, even although the whole 
system of criminal law and procedure in the Philippine 
Islands was still based upon the old Spanish Code. 

• 196 U. S., 100. 
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The Common Law is repealed pro tanto by a 
statute inconsistent with it; but an attempt will 
always be made to harmonize the statute with the 
Common Law as far as possible;*^ and all laws sup- 
plementing, superseding, or in derogation of the Com- 
mon Law, are to be strictly construed.^' 

Section 26. Motives of Legislature. 

That it is not proper to inquire into the motives 
of the legislative body which enacts the law, was 
decided by the United States Supreme Court in Soon 
Hing vs. Crowley." 

''The principal objection, however, of the peti- 
tioner to the ordinance in question is founded upon 
the supposed hostile motives of the supervisors in 
passing it. The petition alleges that it was adopted 
owing to a feeling of antipathy and hatred prevailing 
in the City and Coimty of San Francisco against the 
subjects of the Emperor of China resident therein, and 
for the purpose of compelling those engaged in the 
laundry business to abandon their lawful vocation, and 
residence there, and not for any sanitary, police or other 
legitimate purpose. There is nothing, however, in the 
language of the ordinance, or in the record of its enact- 
ment, which in any respect tends to sustain this 
allegation. And the rule is general, with reference 
to the enactments of all l^islative bodies, that the 
courts cannot inquire into the motives of *the l^isla- 
tors in passing them, except as they may be disclosed 
on the face of the Acts, or inferable from their operation, 

^ See Seetiona and 13. liberal as to tbe quesUona <^ 

** Melody vt. Reab, 4 MasB.. 471; allowing the Gommon law to be 

Howes ve. Newcomb. 146 llaas., supplanted by tbe statute. 
76; Dewey vs. Goodenough, 66 ^ 113 U. S., 703; but see Oontra 

Barb.» 54; McMullin vs. Davis, J., in ex porU MiUicaa, 

McCreary,54Pa.8t^230. The 4 Wallace, 114, ^^ 
more recent cases are more 
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considered with reference to the condition of the coun- 
try and existing legislation. The motives of the 
legislators, considered as the purposes they had in 
view, will always be presumed to be, to accomplish 
that which follows as the natural and reasonable effect 
of their enactments. Their motives, considered as the 
moral inducements for their votes, will vary with the 
different members of the legislative body. The diverse 
character of such motives, and the impossibility of 
penetrating into the hearts of men and ascertaining the 
truth, precludes all such inquiries as impracticable and 
futile. And in the present case, even if the motives 
of the supervisors were as alleged, the ordinance would 
not be thereby changed from a legitimate police r^u- 
lation, unless in its enforcement it is made to operate 
only against the class mentioned; and of this there 
is no pretense. '' 

The opinions or speeches of individual members 
of the legislative body which enacted a statute are also 
not admissible to aid in its construction. 'It is 
impossible to determine with certainly what construc- 
tion was put upon an act by the members of a legislative 
body that passed it by resorting to the speeches of 
individual members thereof. Those who did not speak 
may not have agreed with those who did; and those 
who spoke might differ from each other; the result 
being that the only proper way to construe a legislative 
act is from the language used in the Act, and, upon 
occasion, by a resort to the history of the times when 
it was passed.'' " 

^' P^ckham, J., in United States vs. Trans-Missouri Freight Asw)dati<m 
166 U. S., 318. 
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Chapter V. 
OTHER PRINCIPLES OF CONSTRUCTION. 

Section 27. Words and Phrases. 

Words are to be given that meaning which best 
accords with the general character of the statute in 
which they are used. The same word may have a 
very different meaning in one statute from that which 
it has in another. The English language is full of 
words having such diverse meanings that the substitu- 
tion of the one for the other would result in absurdities. 
Such words as ''stock/' 'TDar/' ''race/' "minister/' etc., 
will serve as illustrations of this class. It is generally 
very easy, with the aid of the context, to determine 
which meaning of the word should be accepted. 

Section 28. Popular and Technical Meaninos of 

Words. 

Words ordinarily are to be taken in their popular 
or everyday meaning, but technical words are in gen- 
eral to be given their technical meaning. Either of 
these rules will yield to the manifest intention of the 
lawmaker. When a word has acquired a special mean- 
ing in the law that meaning is to be given to it when 
it appears in a statute in the absence of strong reasons 
to the contrary. 

"Words and phrases of accepted meaning in legal 
phraseology must not, because they may be popularly 
used in a broader sense, be given when found in a 
statute, that popular significance so as to enlarge the 

807 
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matters in respect to which compensation has been 
authorized and may be awarded.'' ^ 

Section 29. General and Special Terms. 

'^One of the rules for the construction of statutes 
which has been approved by this Court (i. 6., the Su- 
preme Court of the United States), is that while it is 
the duty of courts to ascertain the meaning of the 
legislature from the words used in the statute and the 
subject-matter to which it relates, there is an equal 
duly to restrict the meaning of general words, when- 
ever it is found necessary to do so in order to carry 
out the legislative intent."' ' 'General expressions 
may be restrained by subsequent particular words, 
which show that in the intention of the legislature, 
those general expressions are used in a particular 
sense.'' • 

Thus where a series of special terms are followed 
by a general term, this general term will only be con- 
strued to include objects of the same general class as 
the special objects mentioned.^ 

Section 30. Adopted and Re-Enacted Statutes. 
When a statute once repealed is re-enacted, the 
construction given to the old statute will be given to 
the new; and where one State adopts the laws of an- 
other, it is also presmned to adopt the known and 
settled construction of those laws by the courts of the 
State from which they were taken.* The United 
States Supreme Court says on this point: ''By a 
familiar canon of interpretation, heretofore apphed 
by this Court whenever Congress, in l^islating for the 

* United States vs. PatterBon, 150 ' Marshall, C. J., in Adams vs. 

U. S., 65, 69. Woods, 2 Cranch, 341. 

• United States vs. Trans-Mis- « In re Swigert, 119 DL. 83; 6 N. 

souri Freight Association, 166 E., 469: JEkison vs. Uayden, 20 

U. S., 320. wis., 682. 

* Brown vs. Walker, 161 U. S., 600. 
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District of Columbia, has borrowed from the statutes 
of a State provisions which had received in that State 
a known and settled construction before their enact- 
ment by Congress, that construction must be deemed 
to have been adopted by Congress together with the 
text which it expounded, and the provisions must be 
construed as they are understood at the time in the 
State/'* 

Section 31. Computation op Time. 

In computing the number of days between two 
events, the first day is excluded from the count and 
the last one included.'^ When a given time extends 
''to'' a certain day, the day named is not included 
within the time. The term ''month" when used in a 
statute means a calendar month; ' and the term "day" 
a period of twenty-four hours.' The law never pays 
attention to a fraction of a day,*' except where the 
exact order in which events occurred is of importance." 

Section 32. Retrospective Interpretation. 

Retrospective laws are those which are made to 
apply to transactions which are already past at the 
time of the passage of the statute. Such laws are not 
favored, and the courts will never so construe an act 
as to give it a retrospective effect, unless such was 
clearly the intention of the legislative body which 
passed it. Retrospective legislation "is an exercise 
of power, which is of so summary a nature, so fraught 
with inconvenience, so liable to disturb the security 
of titles, and to spring by surprise upon the innocent 
and unwary, to their injury and sometimes to their 

* Capital Traction Co. vb. Hof » ' Commonwealth vs. Wentworth, 

174 U. S.» 36. 15 Maas., 188. 

* Stebbins vs. Anthony, 5 Col., ^ Louisville vs. Portsmouth Sav- 

348; Spencer vs. Uauff, 46 ings Bank, 104 U. S., 569. 

liinn., 231: 47 N. W., 794. " Maine vs. Oilman, 11 Fed. Rep., 

* Rives vs. Guthrie, 1 Jones (N. 214; Ferris vs. Ward, 9111.,^. 

C), S4. 
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ruin, that a legislature invested with the power, can 
scarcely be too cautious or too abstemious in the exer- 
tion of iV " 

Retrospective laws, however, are constitutional, 
unless they are ex post facto laws, or unless (in the case 
of the states) they impair the obligation of contracts.^' 

"That there exists a general power in the State 
governments to enact retrospective or retroactive 
laws, is a point too well settled to admit of question 
at this day. The only limit upon this power in the 
states by the Federal Constitution, * * * are 
the provisions that these retrospective laws shall not 
be such as are technically ex post facto, or such as 
impair the obligation of contracts/* " 

An important class of retrospective laws are those 
known as curative acts. A retrospective statute 
curing defects in legal proceedings, and even in con- 
tracts, is of frequent occurrence, and, unless expressly 
forbidden by constitutional provisions, is effective. 
Irregular proceedings in courts, or in the organization 
or elections of corporations, and irregularities in the 
votes or other action of municipal corporations, by 
means of which a statutory power has failed of due 
and regular execution, have often been cured by such 
legislation; and the power irregularly or informally 
executed has been declared well exercised. Such 
statutes are held to be constitutional.** 

Section 33. Provisos, Exceptions and Saving 

Clauses. 

Provisos, exceptions and saving clauses, have been 
thus defined in a leading recent work on this subject.** 

>'WflkiDaonv8.Leland,2Peten,627, " Elmwood Township vs. Marar 
656. 92 U. S., 297. 

" See "BUI of Rights" under >• Black on the "Construction and 
Constitutional Law. Interpretation of Laws/' p. 

^ Baltimore, etc., Co. vs. Nesbit, 270. 

10 Howard, 396,401. 
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'^A proviso is a clause added to a statute, or to a 
section or part thereof, which introduces a condition 
or limitation upon the operation of the enactment, or 
makes special provision for cases excepted from the 
general provisions of the law, or qualifies or restrains 
its generality, or excludes some possible ground of 
misinterpretation of its extent. 

''An exception in a statute is a clause similar to a 
proviso. Specifically, it excepts from the operation 
of the statute persons, things, or cases which would 
otherwise have been included in it. 

''A saving clause in a statute is an exemption of 
a special thing out of the general things mentioned in 
the enactment. More particularly, it exempts exist- 
ing rights or causes of action or pending proceedings 
from the operation of a statute which otherwise would 
change or destroy them.*' 

A proviso must be construed strictly," but if a 
proviso is repugnant to the body of the statute it will 
prevail against it,** while a saving clause which is thus 
in conflict with the enacting part of the act is void.** 

The Federal Supreme Court has thus discussed 
the proper use of the proviso : 

'It is undoubtedly true that in Congressional 
legislation provisos have been included in statutes 
which are really independent pieces of legislation, but 
this is a misuse of the usual purpose and effect of a 
proviso, which is to make exception from the enacting 
clause, to restrain generality and to prevent misin- 
terpretation. * * * If possible, the act is to be 
given such construction as will permit both the enact- 
ing clause and the proviso to stand and be construed 

» United States vs. Dickaon, 16 <* Farmers' Bank vs. Hale, 50 N. 

FMiers, 141. Y., 63. 

" Jaokson vs. Maye, 38 Ga., 299. 
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together with a view to carry into effect the whole 
purpose of the law-'' ^ 

Section 34. Strict and Liberal Construction. 

A strict construction of a statute is one which 
confines its operation to cases which are clearly within 
the letter of the statute as well as within its spirit or 
reason, and which refuses to expand it by implications. 

A liberal construction is one which extends its 
construction to cover cases within the spirit of the 
law but not within its letter. 

The statutes where a strict construction is most 
rigidly required are those of a penal nature.'* Statutes 
against common right ^ in derogation of the common 
law," or those authorizing summary proceeding," 
are also construed strictly. Legislative grants are 
construed strictly against the grantee." 

Remedial statutes, on the other hand, receive a 
liberal construction." 

Section 35. Equitable Construction. 

At an early period in the law it was held, that the 
judges could, imder certain circumstances^ disregard 
the letter of the law and extend its appUcation to cases, 
which, in their judgment, were within the same mischief 
which the law was designed to remedy. This, which 
was known as equitable construction, was practically 
a substitution by the judges of their* own judgment 

» White VB. United States, 191 » See Section 25. 

U. S., 561. «• Wilkie vs. Jones, 1 Morris 
» United States vs. Moms, 14 (Iowa), 97. 

Peters, 464; United States vs. ^ Jackson, L. & S. R. Co. vs. 

Sheldon, 2 Wheaton, 119; Davison, 65 Mich., 416: 32 N. 

Steel vs. State, 26 Ind., 82; W., 726. 

Gunter vs. Leckey, 30 Ala., *• Brown vs. Pendersast, 7 Allen 

591. (Mass.), 427. 

" Bothgerber vs. Dupuy, 64 Ql., 

452. 
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for that of the l^islative body, and is no longer per- 
mitted. 

Section 36. Mandatory and Directory Provisions. 

If the performance of any provision of a statute 
is a condition precedent to the legality of any act of 
the character to which statute applies, the provision 
18 said to be mandatory; if it is not thus made a condi- 
tion precedent to the legality of such acts, the provision 
is a directory one. 

This distinction is well illustrated by the following 
quotation from one of the greatest of American law 
writers: ''All the provisions of a statute, not on their 
face merely permissory or discretionary, are intended 
to be obeyed, or they would not be enacted at all; 
and therefore they come to the several ofBcers who are 
to act under them as commands. But the negligence 
of officers, their mistakes of fact or law, and many 
other causes, will sometimes prevent a strict obedience, 
and when the provisions which have been disregarded 
constitute parts of an important and perhaps com- 
plicated system, it becomes of the highest importance 
to ascertain the effects the failure to obey them shall 
have on the other proceedings with which they are 
associated in the law. The form the question most 
commonly assumes is this: Some official act which 
the law provides for, and which constitutes one step 
to be followed by others in reaching a specified result, 
having failed to be taken, does the authority to proceed 
toward the intended result terminate when that 
particular step has been neglected, or may the pro- 
ceedings go on to a conclusion, treating the neglect as 
immaterial? If the proceeding fails at that point, the 
requirement of the official act which has been n^lected 
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is said to be mandatory; but if it may still proceed, 
the requirement is directory, only; that is to say, the 
law directs that particular act to be performed, but 
does not imperatively command it as a condition 
precedent to anything further/'" 

An illustration of a directory law would be that 
which requires the consent of the parents to the 
marriage of a person above the age of consent but 
still under his majority. If such a marriage is con- 
tracted without the consent of the parents, the marriage 
is nevertheless binding, although the parties concerned 
render themselves liable to certain penalties fixed by 
the law. 

Section 37. (Construction of Codes. 

A Code is to be construed as a whole, and conflicts 
between its dififerent chapters and sections avoided so 
far as possible. 

As a code is generally largely the compilation of 
previously existing law, all old laws incorporated into 
the code are to be given their former meaning. This 
will be true even if there is a change of language unless 
there appears a plain intention on the part of the 
legislature to change the law.** 

Section 38. Declaratory Statutes. 
Declaratory statutes are those passed for the pur- 
pose of removing a doubt as to the meaning of the 
existing law, or to correct a construction placed upon 
the law by the courts which the legislative department 
deems erroneous. Although in theory a declaratory 
statute declares what the law already is, still in practice 
declaratory statutes are generally held not to be 
retrospective in their operation." 

' Oooley on Taxation, p. 280. " Koshkonong vs. Burton, 104 

» McDcmald vs. Hovey, 110 U. S., U. S., oS. 

619. 
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UNITED STATES CONSTITUTIONAL LAW. 
Chapter I. 

Page 11. 

1. What governments exist within the limits of the United 

States? 

2. What was the most difficult problem presented to the Federal 

Constitutional Convention? 

3. How was the government of the United States created? 

Rage 12. 

1. How does the United States government acquire any power? 

2. What is the Supreme law of the land? 

3. What rights do the State governments possess? 

4. To what does the State owe its origin? 

Page 13. 

1. What rights and powers had the several States before the 

adoption of the Federal Constitution ? 

2. What sort of sovereignty do the governments possess at the 

present time? 

3. Classify legislative powers in relation to their position under 

the Constitution of the United States. 

Page 14. 

1. If a power is granted to Congress but not prohibited to the 

States may a State legislate thereon? 

2. Has a State the right to pass Bankruptcy laws? If so, under 

what limitations? 

Page 15. 

1. What Bankruptcy laws has Congress passed? 

2. What law on this subject is now in force? 

Page 16. 

1. Over what cases have the Federal Courts jurisdiction? 
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2. Are the provisions in the United States Constitution as to the 
Federal Courts self-executing? 

Rase 17. 

1. What caused the adoption of the eleventh amendment and 

how did it change the Constitution? 

2. What has been the effect of the adoption of this amendment ? 

3. Can the United States sue a State? 

4. Where may such suit be brought? 

Rage 18. 

1. Can a State Court use the Writ of Habeas Corpus to secure 

the release of a person held imder arrest by the United 
States government ? 

2. How are presidential electors apportioned? How aze they 

elected? 

Rase 19. 

1. How are representatives in Congress apportioned? How 

are they elected? 

2. Who determines the times, places and manner of holding 

elections for senators and representatives? 

3. In what two general ways does the Constitution restrict the 

power of the States ? 

Rage 20. 
1. What powers are denied absolutely to the States by the 
Constitution? 

Piase2l. 
1. What are bQls of credit ? May they be issued by a State ? 

Piage 22. 

1. What was decided in the Dartmouth College Case? 

P^23. 

1. What laws impair the obligation of a contract? 

2. Can a legislative body contract away the police power ot a 

State? 

3. Can a State grant titles of nobflity ? 

P^e24. 

1. What powers are denied to the States unless exercised with 
the consent of Congress ? 
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2. What guarantees are given to the States by the United States 
Government? 

I^Bge 25. 

1. What is meant by a republican form of government? 

2. What department of the United States government has the 

power to determine what is the true government of a State ? 

Page 26. 

1. How may new States be admitted into the Union ? 

2. What is the status of such a State upon its admission? 



Ghaftbb XL 



PiBge 27. 

L Into how many departments is the government of the 
United States divided? 

2. Name these departments. 

3. What means of protection has each against the other? 

Page 28. 

1. What was the system of the division of powers under the Arti- 

cles of Confederation? 

2. Can a power granted to one department of the United States 

govemmenti by the Constitution, be exercised by another? 

P^ 29. 

L What, in general, are the powers of the Legislative Depart- 
ment? 

P^e 30. 

1. What, in general, are the powers of the Executive Department ? 

Page 31. 

1. What, in general, are the powers of the Judicial Department? 

P^e 32. 

1. What are the effects of the elaborate system of checks and bal- 

ances found in the Federal Constitution? \ 

2. What is the greatest merit of this Constitution ? 
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Chafteb III. 

Page 35. 

1. In what body are the legislative powers of the United States 

government vested ? 

2. How are members of the House of Representatives elected 

and apportioned? 

I^Bge 36. 
1. What changes as to the apportionment of representatives were 
made by the fourteenth amendment? 

Pagp 37. 

1. Who can vote for members of the House of Representatives? 

2. What are the necessary qualifications for a Representative? 

Page 38. 

1. How are Senators elected, and apportioned? 

2. What are the necessary qualifications for a Senator? 

Pagjd 39. 

1. How are vacancies in the Senate filled? 

Pagjd 40. 

1. Who presides over the Senate? 

2. By whom are the times, places and manner of holding elections 

for senators and representatives prescribed? 

P^e 41. 

1. What constitutes a quorum of each house of Congress? 

2. Are the journals of Congress published? 

P^e 42. 

1. What privileges does the Constitution grant to members 

of Congress? 

P^e 43. 
1. What restrictions are placed upon the holding of any other 

office by Senators and Representatives? 

Page 44. 

1. What provisions as to the meetings and adjournment of 
Congress are contained in the Constitution? 

Page 45. 

1. How are acts passed through Congress? 

2. How is the veto power of the President exercised? 
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P&ge 46. 

1. What are the respective powers of the two houses of Congresa 
in impeachments ? 

PiBse47. 
1. What part of the Constitution enumerates the powers granted 
to Congress? 

Pftge 48. 
1. What is the extent of the power of Congress to borrow money ? 

Page 49. 

1. May Congress provide for emitting bQls of credit ? 

Rage SO. 

1. May Congress make bills of credit a legal tender? 

Rage SI. 

h What was the decision on this point in the case of Hepburn 

vs. Qriswold? 

PiBge S2. 
1. What wa» the decision in the oases of Enox vs. Lee and 

Parker vs. Davis? 

PiBge S3. 

1. What was the decision in Juillard vs. Qreenman? 

PiBge S4. 

1. What is naturalisation ? 

Rage SS. 

1. Have the States the power to pass laws on the subject of 

naturalization? 

2. May an Indian be naturalized ? 

Page S6. 

1. What is the extent of the power of Congress to pass bank- 

ruptcy laws? 

2. May a State ^ass bankruptcy laws? 

Page 57. 

1. Is the power of Congress to coin money exclusive? 

2. Has Congress ever established a system of weights and 

measures? 
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Rate 58. 

1. If a person coina money and passes it in one of the States, by 

what governments may he be punished, and forwhat crimes? 

2. What is the extent of the authority acquired by the Federal 

government under the power "to establish post-oflioes 
and post-roads"? 

Rage 59. 

1. What are patents and copyrights? 

2. Is there any Common Law right of patents and oopjrrij^ts 

in this country? 

Rage tiO. 
1. What is the extent of the power of the United States to legis- 
late as to patents and copyrights? 

Rage 61. 

1. What are piracies ? 

2. What are "high seas'' ? 

Rage d2. 

1. Who has the power to declare war in this country? 

2. What are letters of marque and reprisal ? 

Rage 63. 

1. What limitation is placed on appropriations for the army? 

2. What is the reason for this limitation? 

Rage 64. 

1. Does this restriction apply to appropriations for the navy? 

2. What powers has Congress over the militia of the various 

States? 

Rage 65. 
1. What special powers has Congi^ess over the seat of government 
of the United States? 

Rage 66. 

1. Repeat the 18th clause of the 8th section of the Ist article of 

the Constitution. 

2. What is the leading case whose decision involved this clause? 

Rage 67. 

1. What interpretation was placed upon this dause by this 
decision? 

Rages 68-71. 
1. What powers are denied to Congress by the ConstitutionT 
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Chapter IV. 

P^e 73. 

1. Compare the executive department of the government under 
the United States Constitution with the executive depart- 
ment under the Articles of Confederation and with the 
executive department of the English government. 

PiBse74. 

1. Who is the head of the executive department? 

Page 75. 
1. How are presidential electors chosen? 

Pftge 76. 

1. How did the presidential electors choose the President under 
the Constitution in its original form? 

P^ 77. 

1. What was the defect in this method of election? > 

Pace 78. 

1. How was this method of election changed by the twelfth 
amendment? 

Page 79. 

1. What are the required qualifications for the President? 

Page 80. 

1. What provisions are made for the compensation of the Ptesi- 

dent? 

2. What oath of office is he required to take ? 

Page 81. 

1. Who succeeds to the presidency in case of the death, resigna- 
tion or inability of the President ? 

Page 82. 

1. What are the President's powers over the army, navy and 
militia? 

Page 83. 

1. What is the extent of the pardoning power of the President? 

2. What officers does he have the power to appoint? 

Vol. 11—21. 
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PiBse84. 

1. Describe the idations between the Ptesident and Congreaa. 

2. Who receives ambaesadors and other public ministeis? 

Race 85. 

1. By whom are political questions settled? 

2. What are some exitmples of political questions ? 

3. How are treaties made and ratified ? 

Race 86. 

1. Will the writ of mandamus lie against the President? 



Chaptkb V. 



Race 89. 

1. What Federal Courts does the Constitution create? 

2. What courts does it authorize Congress to establish? 

Pagfi 90. 

1. What different grades of inferior United States Courts ha^e 

been established? 

P^91. 
1. How does the Constitution attempt to secure the independnoe 

of the United States judiciaiy ? 

Page 92. 

1. May a Federal judge engage in the practice of law? 

2. When may a Federal judge be retired on a pension? 

Page 93. 

1. What is the Constitutional provision as to the jurisdiction 
of the United States Courts ? 

Pftge 94. 

1. Can Congress confer judicial powets upon State courts or 
upon executive officers of the Federal government? 

P&ge 95. 

1. Can United States courts decide political questions? 

2. Can it decide a controversy as to the boundary between two 

States? 

Page 96. 
I. What are the meanings of the terms '^ Ambassador, other 
public Ministersi and Consuls/' as used in the Constitution? 
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Pages 97-98. 

1. What 18 the extent of the admiralty jurisdiction possessed by 

the courts of the United States ? 

Page 99. 

L Can the United States government be sued in its own Courts? 

2. Does this protection extend to its officets or agents ? 

Page 100. 

1. What controvetsies between States may be tried in the Federal 

Courts? 

2. What was the decision in Chisholm vs. Georgia and what was 

the result of this decision ? 

Page 101. 

1. When may suits between citizens of different States be 

brought in the United States courts? 

2. Can a State prohibit a non-resident corporation from removing 

a case from the State courts to the United States courts? 

Page 102. 

1. Could a citizen of Arizona sue a citizen of Indiana in the 

United States courts on the groimd of diverse citizenship? 

2. Is a private corporation a citizen of the State which creates it ? 

Page 103. 

1. Have the Federal courts jurisdiction of a case where both 

parties are aliens? 
2 Can a foreign sovereign sue in the United States courts? 

Pftge 104. 

1. To what crimes does the guarantee of a jury trial, contained 
in the third article of the Constitution, extend ? 

Page 105. 

1. What is the extent of the original jurisdiction of the Supreme 

Court of the United States as defined by the Constitution? 

2. Can Congress extend this original jurisdiction? 

3. Has the Supreme Court original jurisdiction of a suit brought 

by the United States against a State? 

Page 106. 

1. Has the Supreme Court of the United States appellate juris* 
diction over the decisions of the States Courts? 



324 QUESTIONS. 

Page 107. 

1. Under the Federal statutes to what classes of cases does this 
appellate jurisdiction extend ? 

Pagd 108. 
1. Have the Courts of the United States the power to declaie 
acts of Congress unconstitutional ? 

PiBse 109. 

1. What was decided in the case of Marbury vs. liadison ? 

Pagjd 110. 

1. Had a similar decision ever been rendered by the courts of 

any other country ? 

2. Had a similar decision ever been rendered by any State 

court? 



Chapter VL 



P^ 111. 

L What grants to Congress of the power of taxation are contained 
in the Constitution ? 

Page 112. 

1. What restrictions are placed upon the power of taxation by 

Congress? 

2. How must direct taxes be laid ? 

3. How must indirect taxes be laid ? 

Page 113. 

1. What is the distinction between direct and indirect taxes? 

Page 114. 

1. What did Hylton vs. United States decide on this point? 

Page 115. 

1. What are some important cases which followed Hylton vs. 
United States in their decision ? 

Page 116. 

1. Is an income tax a direct tax or an indirect tax ? 

2. How was this question decided in the case of Springer vs. 

United States? 
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Page 117. 

1. How was this question decided in Pollock vs. Farmers Loan 
& Trust Co.? 

Page 118 
1. Is a tax on legacies and inheritances a direct or an indirect tax ? 

Pages 119-120. 

1 . What powers of taxation are left to the States ? 

Page 121. 

1. What restriction upon the States' power of taxation is found 
in the decision in McCulloch vs. Maryland? 

Page 122. 

I. What restriction upon the States' power of taxation is found 
in the decision in Dobbins vs. Commissioners of Erie County ? 

Page 123. 

1. What restriction upon the States' power of taxation is foimd 

in the decision in Weston vs. Charleston ? 

2. Are the States protected from taxation by the United States 

government? 

Chapter VII. 

Page 125. 

1. What was one of the chief sources of weakness of the govern- 

ment under the Articles of Confederation ? 

2. What power to regulate commerce was given to the United 

States government by the United States Constitution? 

Page 126. 

1. Describe the growth in importance of the Commerce clause 
of the Constitution ? 

Page 127. 

1. Has Congress the power to prohibit Commerce? 

2. Does the power to regulate Commerce involve the control 

over navigable streams ? 

Page 128. 

1. What are the limitations of this last power? 

2. What power over crimes and torts is given to the Federal 

government by the Commerce Clause ? 
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P^ 129. 

1. Define Commerce. 

2. Does Commerce include navigation ? 

Pages I29-13K 

1. What does Gibbons vs. Ogden decide as to the meaning of the 
term 'Conmierce' ? 

Pagjd 132. 
1 What control has Congress over steamboats and railroads? 

Pagfi 133. 

1. Can Congress regulate telegraph and telephone lines ? 

2. Is the business of slaughtering animals commerce? 

P^ 134. 

1. Is insurance commerce ? 

2. What are the leading cases on this subject ? 

P^ 135. 

1. Is the production or manufacture of commodities commerce? 

Pagfi 136. 

1. Where a contract for the making of an article calls for its 

delivery in another state, is the transaction one of interstate 
commerce? 

2. Does a shipment of merchandise C. O. D. from one State into 

another constitute interstate conmierce? 

Pagfi 137. 

1. Is a State tax on money or exchange brokers an infringement 

of the powers of Congress ? 

2. Have the States any right to regulate interstate Commerce? 

Pt^ 138. 

1. What was the decision on this question in the case of Gibbons 
vs. Ogden? 

Pagn 139-143. 
1. To what extent was this decision followed in later cases? 

Pages 144-145. 

1 What is the present rule as laid down in Cooley vs. Wardenik 
of the Port? 
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P^ 146. 

1. Is the true test as to the constitutionality of a state law on the 
subject of commerce whether it woidd result in discrimi- 
nation? 

P^ 147. 

1. What was the decision in Brown vs. Maryland ? 

Page 148. 

1. Has a State the right, imder the Constitution, to prohibit the 
importation of intoxicating liquors into the State? 

nige 149. 

1. Can this right be given to the States by a Federal statute? 

nige 150. 

1. Can a State enact laws discriminating against citizens of other 
states, or the productions of other states ? 

nige 151. 

1. What questions were involved in the case of Crandall vs. 
Nevada? 

Pages 152-153. 

1. What was the decision in this case ? 

Page 154. 

1. Why is this decision so important ? 

2. When was the Interstate Commerce Commission created? 

Page 155. 

1. What was the cause of its creation ? 

2. What powers were granted to this commission ? 

Page 156. 

1. What amendatory acts have been passed affecting this Com- 
mission? 

Pagfi 157. 

1. What recent Federal decisions have there been on the regula- 
tion of railway rates ? 
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Page 159. 

1. What was "The Bill of Rights" ? 

2. What was one of the strongest objections to the adoption of 

the Federal Constitution ? 



328 QUEsnoNB. 

P^ 160. 

1. What portions of the United States Constitution are included 

in its Bill of Rights? 

2. How are its provisions expressed ? 

3. Do its terms have the same meaning as the same terms in 

English law? 

Page 161. 

1. Will the Common law meaning of a term found in the Bill of 

Rights be given to it? 

2. What sources of informatoin may be resorted to by the Courts 

as aids to the construction of the provisions of the Bill of 
Rights? 

Pagfi 162. 

1. What is the extent of the application of the first eight amend- 

ments? 

2. What was the decision in Barron vs. Baltimore ? 

P^ 163. 

1. What is the writ of habeas corpus ? 

2. What is the extent of its application ? 

Page 164. 

1. Is it a civil or a criminal process? 

2. Can this writ be used to perform the fimctions of a writ of 

error? 

P^ 165. 

1. To whom is the power to suspend the writ of habeas corpus 

given? 

2. Can a State court issue a writ of habeas corpus for the release 

of a person held under the authority of the United States 
government? 

Patp 166. 

1. What are bills of attainder ? 

2. What provisions relative to bills of this character are con- 

tained in the Constitution ? 

Pagfi 167. 

1. What are ex post facto laws? 

Page 168. 

1. What classification of ex post facto laws is contained in 
Caldervs.Bull? 
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2. What IB Chief Justice Maishairs definition of ex post 
facto laws? 

Page 169. 

1. What is the distinction between ex post facto laws and 

retrospective laws ? 

2. Is the passage of the latter class of laws prohibited by the 

United States Constitution ? 

Page 170. 

1. What constitutes treason against the United States? 

2. What evidence is required to convict a person of treason? 

Page 171. 

1. What was the most famous trial for treason in the history 

of the United States ? 

2. Who can be guilty of treason against the United States ? 

Page 172. 

1. What guarantee of religious freedom is contained in the Con- 
stitution? 

Page 173. 

1. Are there any limitations upon the right thus conferred? 

2. If so, what? 

Page 174. 
1. When, and how, was the right of freedom of speech secured 
in England? 

P^ 175. 

1. What provision is there in the United States Constitution 

as to freedom of speech and of the press? 

2. Are there any limitations on this right? 

P^e 176. 

1. What provision is there in the United States Constitution as to 

the right of the people to keep and bear arms ? 

2. What provision is there in the United States Constitution as 

to the quartering of soldiers ? 

Page 177. 

1. What are search warrants? 

2. When may they be issued? 

Pagjd 178. 

1. What rights are secured, by the fifth amendment, to a person 
' aocuaed of a crime? 
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P^ 179 

1. How were these rights fore-shadowed by Magna Charta? 

2. What is an infamous crime ? 

Page 180. 

1. What is meant by the term "double jeopardy"? 

2. What is "due process of law"? 

Pagfi 181. 

1. What is the right of eminent domain ? 

P^ 182. 

1. Can a State interfere with the right of eminent domain 

possessed by the United States government? 

2. Is there a right of compensation when the use of property is 

impaired by the exercise of the right of eminent domain 
by the United States government ? 

Pttgd 183. 

1. What rights are secured, by the sixth amendment, to a person 
accused of crime? 

P^ 184. 

1. What must an indictment set forth? 

2. What is its object? 

Pagjd 185. 
1. In what civil cases is a party entitled to a trial by jury, under 
the provisions of the United States Constitution ? 

Pagfi 186. 

1. What is meant by the word "jury" in the sixth and seventh 

amendments? 

2. May the parties to a civil suit waive a jury by oigroement? 
8. What rights are secured by the eighth amendment? 

Page 187. 

1. What were the occasion and purpose of the last three amend- 
ments? 

n«e 188. 
1. What was the decision of the Supreme Court on the fugitive 
slave laws? 

Pagfis 189-191. 
1, What was the point involved in the Dred Scott case? 
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2. What was the decision? 

3. What was the effect of this decision ? 

Page 192. 

1. When and by what instrument was slavery abolished in the 
United States? 

Pages 193-194. 

1. What interpretation of the meaning of the thirteenth amend- 
ment was given in the Civil Rights Cases ? 

Page 195. 

1. What limitation was placed upon the extent of the appli- 
cation of the thirteenth amendment by the decision in the 
Slaughter House Cases? 

Pages 196-197. 

1. What are the provisions contained in the fourteenth amend- 
ment? 

Page 198. 

1. What did the Slaughter House Cases decide as to the extent of 
the application of the fourteenth amendment ? 

nige 199. 

1. In general, what rights are protected by the fourteenth 
amendment? 

Page 200. 
1. What is the effect of a state statute making an arbitrary 
classification with respect to the subjects over which it 
operates? 

Page 201. 
1. What were the purpose and effect, of the fifteenth amendment ? 

Chapteb IX. 

Pi^ 203. 

1. What methods of conducting warfare may the United States 
resort to? 

Page 204. 
1. Has the United States government the right to acquire new 

territory? 
2 By what methods ? 

P^205. 
1. Does ''the Constitution follow the flag" ? 
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1. Under what clause of the Constitution does the United States 
government acquire its power to govern the territorieB 
and colonies? 

Pagn 207-208. 

1. Are all provisions of the United States Constitution in force 
in the territories and colonies? 

P^209. 

1. Does the bill of rights in the United States Constitution limit 
the power of Congress in legislating for the territories or 
colonies? 

P^ 210. 

1. What was the point decided in Hawaii vs. Mankicki and 
Dorr vs. United States? 

P^ 211. 

1. What was the point of law decided in Rasmussen vs. United 
States? 

nige 212. 

1. What was the poiot of law decided in Kepner vs. United 
States? 

Patjds 213-219. 

1. Give an outline of the treatment by the United States govern- 
ment of newly acquired territory, in relation to the collection 
of import duties, prior to the Spanish war. 

nige 220. 

1. What were the "Insular Cases" ? 

nige221. 

1. How did the case of De Lima vs. Bid well arise? 

Page 223. 

1. What was the decision in this case? 

nige224. 

1. What was decided in the case of Dooley vs. the United States ? 

Page 225. 

1. What was decided in the case of Downes vs. Bid well? 
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Page 226. 

1. What was decided in the case of Fourteen Diamond Rings, 
Emil J. Pepke, Claimant? 

Page 227. 
1. What is the status of the District of Columbia? 



Chapter X. 



Page 229. 

1. What provision does the Constitution contain as to the acts, 
records, and judicial proceedings of the different States? 

P^e2J0. 

1. What is the effect of this constitutional provision? 

Page 231. 

1. To what extent is a judgment entered by the courts of one 
State binding upon those of another? 

Page 232. 

1. What is necessary to make the judgment of a state court 
personally binding on a party to the suit ? 

Page 233. 

1. What privileges are the citizens of one State entitled to in 
another State? 

Page 234. 

1. What is extradition ? 

2. What provision as to interstate extradition is contained in 

the Constitution? 

P^es 235-236. 
1. Has the governor of a State any discretion as to delivering 
up a fugitive from justice from another State? 

P^237. 

1. Who is a fugitive from justice? 



Chaftbr XI. 



P^e 239. 

1. Can a system of government remain permanently unchanged? 

2. How can the English Constitution be amended ? 
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1. How are amendments to the United States Constitution 

proposed? 

2. How are they ratified? 

P^24h 

1. How many amendments to the United States Constitution 

have been proposed to the States? 

2. How many have been ratified? 



QUESTIONS. 



STATE C0NST1TXJTI0N8. 
Chapter I. 

nige245. 

1. Compare the Federal Constitution with the State Conatitu- 
tions. 

P^ 246. 

1. What are the strongest points of resemblance between these 

Constitutions? 

2. Did the states copy from the United States Constitution, 

or the United States from the State Constitutions? 

Page 247. 

1. Are State Constitutions grants of power or limitations of 
power? 

Page 248. 
1. Give an illustration to prove your last answer. 

Page 249. 

1. Into what five parts may the normal State Constitution be 

divided? 

Pi^ 250. 
1. What departments are there in the government of every 

State? 

Chaftbb IL 

nige 251. 

1. In what body is the legislative power of a State vested? 

2. How many branches are there in a State legislature? 

3. What are these branches called ? 

P^e 252. 

1. How are members of legislatures elected? 

2. What is "the minority representation system''? 

Page 253. 

1. What qualifications are prescribed for members of legislatures ? 

2. How are laws passed by State legislatures? 

nige254. 

1. Compare the veto power of the governor of a State with that 
of the President of the United States. 

SSi 
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Chapter III. 

P^ 255. 

1. What name is given to the Chief executive officer (rf a State? 

2. What officer is next in succession? 

Rage 256. 

1. How are governors chosen? 

2. What qualifications are prescribed for govemon? 

Pagfi 2S1. 

1. In general, what are the powers and duties (rf the governor 

of a State? 

2. What are the principal heads of departments in the State 

governments? 

3. How are these officials chosen? 

4. What are executive councils? 



chafteb rv. 



P^259. 
1. Over what classes of cases do State courts have jurisdiction? 

P^260. 

1. What are the principal State courts? 



Chaftbb V. 



P^e 261. 

1. What is the position occupied by bills of right in State constitu* 
tions? 

P^ 262. 

1. What provisions are generally contained in State constitutions 

as to religious freedom? 

2. What provisions are generally contained in State constitutions 

as to freedom of speech and of the press? 

3. What provisions are generally contained in State constitutions 

as to the right to bear arms? 

Page 263. 

1. What rights do State constitutions guarantee to penons 
accused of crime? 
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2. When is a party entitled to a jury trial in State courts ? 
8. What IB double jeopardy? 

Pagfi264. 

1. Is the writ of habeas corpus recognized by state constitutions ? 

2. Are the States allowed to pass ex post facto laws or bills of 

attainder? 

3. What other protections are generally contained in the bill of 

rights of a State Constitution? 



Chapter VI. 



Pagjd 265. 

1. What is the relation which exists between the government 

of a State and its political subdivisions? 

2. What provisions as to taxation are generally contained in a 

State Constitution ? 

P^Ves 266-267. 
1. What provisions on the subject of special legislation are 
found in State Constitutions? 



Chaptisr VII. 



Page 269. 

1. When and why were the first constitutions of the original 

States adopted? 

2. How are new Constitutions adopted? 

Page 270. 

1. How are State Constitutions amended? 

Page 271. 

1. How are the Constitutions of new States adopted? 



QUESTIONS. 



INTERPRETATION AND CONSTRUCTION OF 
CONSTITUTIONS AND STATUTES. 

Chafter I. 

P^ 275. 

1. What is the interpretation of statutes? 

nige276. 

1. What is the construction of statutes? 

Pi^ 277. 

1. To what departments of the governments do the interpre- 
tation and construction of statutes belong? 

Pagfi 278. 
1. Are the rules of construction directory or mandatory? 



Chafteb IL 



P^ 279. 

1. What is the most important of all principles of statutory 

construction? 

P^^es 280-283/ 
1. What is meant by the rule that laws must be construed 

according to their spirit and reason? 

P^284. 

1. What is meant by the rule that laws are to be construed 
according to their scope and purpose? 
Pftge 285. 
1. Explain the rule that laws are to be harmonized if possible. 

P^286. 
1. What force is to be given to grammatical interpretation in 
the construction of statutes? 

8S0 
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P^287. 

1. May errors be coneeted by the courts in their cooBtruction 
of a statute? 



Chapter III. 



PftCe289. 

1. What are presumptions? 

2. What part do they play in the construction of laws? 

PftCe290. 
1. What is meant by the presumption against the unconstitu- 
tionality of a statute? 

P^^es 291-392. 

1. What IB meant by the presumption against the impossibility, 

injustice, inconvenience or absurdity in a statute? 

Pag^ 293. 

1. Name some other presumption which may be used in aid of the 

construction of a statute? 



Chafteb IV. 
Rage 395. 



1. What is the context? 

P^«es 296^97. 
1. What is legislation pari materia? 

P^298. 
1. To what extent may titles, preambles, and section hAft^ing^ 
be used to aid in the construction of a statute? 
Page 299. 
1. To what extent may punctuation marks be used to aid in 
the construction of a statute? 
Page JOO. 
1. What are interpretation clauses? 
3. What IB their effect? 

P^ 301. 
1. WOl the courts consider the construction which has been 
placed upon a statute by the other departments of the 
government? 
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P^e 302. 

1. May the joumals of Constitutional Conventions, or of legis- 
lative bodies, be referred to by the Courts to aid in the 
construction of constitutional provisions or statutes ? 

Page 303. 

1. To what extent will the common law be resorted to by the 
courts to aid in the construction of statutes? 
P^e 304. 
1. Can the courts inquire into the motives of the legislators who 
passed a statute? 

Page 305. 
1. May the courts consider the speeches of the legislators during 
the discussions on the statute? 



Chapter V. 



Page 307. 

1. When will words be given their popular meaning? 

2. When will words be given their technical meaning? 

Pag^308. 

1. How are general terms followed by special terms to be con- 

strued? 

2. How are adopted and re-enacted statutes to be construed? 

Pag^ 309. 
1. What are the principal rules governing the computation 
of time? 

Page 310. 
1. Is retrospective interpretation of a statute favored by the 
courts? 

Page 311. 

1. What are provisos? 

2. What are exceptions? 

3. ' What are saving clauses? 

Page 312. 

1. What 11 the difference between strict and liberal construction? 

2. What is equitable construction? 

vol II.— 12. 
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Pagfi 313. 

1. What are mandatory proviBions? 

2. What are directory proviaioiis? 

P^314. 

1. How are Codes construed? 

2. What are declaratory statutes? 



Apendix a. 

constitution of the united states. 

Wb, th6 people of the United States, in order to form a more perfect Union, 
estaUish justice, insure domestic tranquillity, provide for the common defence, 
promote the general welfare, and secure the blessings of liberty to ouxselyes 
and our posterity, do ordain and establish this Ck>nstitution for the United 
States of America. 

ARTICLE I. 

SaonoN I. All legislative powers herein granted shall be vested in a 
Congress of the United States, which shall consist of a Senate and a House of 
Representatives. 

Sbc. 2. The House of Representatives shall be composed of members 
chosen every second year by the peoide of the several States, and the electors 
in each State shall have the qualifications requisite for electors of the most 
numerous branch of the State legislature. 

No person shall be a Representative who shall not have attained the age of 
twenty-five years, and been seven years a citisen of the United States, and 
who dudl not, when elected, be an inhabitant of that State in which he shall 
be chosen. 

[Representatives and direct taxes shall be apportioned among the several 
States which may be included within this Union, according to their respective 
numbers, which shall be determined by adding to the whole number of free 
persons, induding those bound to service for a term of years, and exduding 
Indians not taxed, three-fifths of all other persons.]^ The actual enumeration 
shall be made within three years after the first meeting of the Congress of the 
United States, and within every subsequent term of ten years, hi such manner 
as they shall by law direct. The number of Representatives shall not exceed 
one for eveiy thirty thousand, but each State shall have at least one Repre- 
sentative; and until such enumeration shall be made, the State of New 
Hampshire shall be entitled to choose three, liassachusetts eight, Rhode 
Island and Providence Plantations one, Connecticut five, New York six, New 
Jersey four, Pemuylvania eight, Delaware one, Maiyland six, Virginia ten. 
North Carolina five, South Carolina five, and Georgia three. 

When vacancies happen m the representation from any State, the executive 
authority thereof shall issue writs of election to fill such vacancies. 

The House of Representatives shall choose theur speaker and other officers; 
and shall have the sole power of impeachment. 

Sbc. 8. The Senate of the United States shall be composed of two Senators 
from each State, chosen by the legislature thereof, for six years; and each 
Senator shall have one vote. 

tTbe (dause Induded In brackets Is smendcd by the XlVth Amendment, ad section* 

948 
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Iffixnediatoly alter ihey shall be aasembled in ooneeqiienoe of the ttx^ 
deetion, th^ shall be divided as equally as may be into three daans. The 
seats of the Senators of the firrt class shall be vacated at the expiration of the 
second year, of the second class at the expiration of the fourth year, and of 
the third dass at the expiraticm of the sixth year, so that one-thiid may be 
chosen every second year; and if vacancies happen by resignation, or other- 
wise, during the recess of the legislature of any State, the executive thereof 
may make temporaiy appointments untfl the next meeting of the legislature, 
which shall then fill such vacancies. 

No person shall be a Senator who shall not have attained to the age of 
thirty years, and been nine years a dtisen of the United States, and who 
shall not, wbem elected, be an inhabitant of that State for whidi he shall be 



The Vice-President of the United States shall be Fkesident of the Senate, 
but shall have no vote, unless th^ be equally divided. 

The Senate shall choose their other dficers, and also a President pro 
iempon, in the absence of the Vice-President, or when he shall exercise the 
office of President of the United States. 

The Senate shall have sole power to tiy all impeachments. When sitting 
for that purpose, they shall be on oath or affirmation. When the President 
of the United States is tried, the Chief Justice shall preside; and no person 
shall be convicted without the concurrence of two-thirds of the members 
present. 

Judgment in cases of impeachment shall not extend further than to 
removal from office, and disqualification to hold and enjoy any office of 
honour, trust, or profit under the United States; but the party convicted 
shall nevertheless be liable and subject to indictment, trial, judgment, and 
punishment, according to law. 

Sac. 4. The times, places, and manner of holding elections for Senators 
and Representatives shall be prescribed m each State by the legislature 
thereof; but the Oongress may at any time by law make or alter such regula- 
tions, except as to the places of choosing Senators. 

The Oongress shall assemUe at least once in every year, and such meeting 
shall be on the first Monday in December, unless they shall by law appoint a 
different day. 

Sbc. 6. Each house shall be the judge of the elections, returns, and 
qualifications of its own members, and a majority of each shall constitute a 
quorum to do business; but a smaller number may adjourn from day to day, 
and may be authorised to compel the attendance of abeent members, in such 
manner, and under such penalties as each house may provide. 

Each house may determine the rules of its proceedings, punish its members 
for disorderiy behaviour, and, with the concurrence of two-thirds, expd a 
member. 

Each house shall keep a journal of its proceedings, and from time to time 
publish the same, excepting such parts ss may in their judgment require 
secrecy; and the yeas and nays of the members of either house on sny 
question shall, at the desire of one-fifth of those present, be entered cm the 
Journal. 
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Neither houw, during the aeesion of GoDgrees, shall, without the consent of 
the other, ad joiim for more than three days, nor to any other place than that 
in which the two houses shall be sitting. 

Sbc. 6. The Senators and Representatives shall receive a compensation for 
their services, to be ascertained by law, and paid out of the Treasuiy of the 
United States. They shall in all cases, except treason, felony, and breach of 
the peace, be privileged from arrest during their attendance at the session of 
their respective houses, and in going to and returning from the same; and 
for any speech or debate m either house they shall not be questioned in any 
other place. 

No Senator or Representative shall, during the time for which he was 
elected, be appointed to any civil office under the authority of the United 
States, which shall have been created, or the emoliunents whereof shall have 
been mereased during such time; and no person holding any office under the 
United States shall be a member of either house during his continuance in 
office. 

Ssc. 7. All bills for raising revenues shall originate in the House of 
Representatives; but the Se^te may propose or concur with amendments as 
on other bills. 

Every bill which shall have passed the House of Representatives and the 
Senate shall, before it becomes a law, be presented to the President of the 
United States; if he approve he shall sign it, but if not he shall return it, 
with his objections, to that house in which it shall have originated, who shall 
enter the objections at large on their journal, and proceed to reconsider it. 
If after such reconsideration two-thirds of that house shall agree to pass the 
bill, it shall be sent, together with the objections, to the other house, by 
which it shall likewise be reconsidered, and if approved by two-thirds of that 
house, it shall become a law. But in all cases the votes of both houses shall 
be determined by yeas and nays, and the names of the persons voting for and 
against the bill shall be entered on the journal of each house respectively. 
If any bill shall not be returned by the President within ten days (Sundays 
excepted) after it shall have been presented to him, the same shall be a law, 
in like manner aa if he had signed it, unless the Congress by their adjournment 
prevents its return, in which case it shall not be a law. 

Every order, resolution, or vote to which the concurrence of the Senate and 
the House of Representatives may be necessary (except on a question of 
adjournment) shall be presented to the President of the United States; and 
before the same shall take effect shall be approved by him, or being dis- 
approved by him, shall be repassed by two-thirds of the Senate and House 
of Representatives, according to the rules and limitations prescribed in the 
case of a bill. 

Sac. 8. The Congress shall have power to lay and collect taxes, duties, 
imposts, and excises, to pay the debts and provide for the common defence 
and general welfare of the United States; but all duties, imposts, and excises 
shall be uniform throughout the United States; 

To borrow money on the credit of the United States; 
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To roguUte oommeroe with foreign natioiia, and amoog the ieveral States, 
and with the Indian tribea; 

To eatabliah an unifonn rule of naturalisation, and unifonn laws on the 
subject of bankruptoes throu^iout the United States; 

To coin monqr, regulate the value thereof, and of foreign coin, and fix the 
standard of wet^ts and measures; 

To provide for the punishment of counterfeiting the securities and current 
coin of the United States; 

To establish post-offices and post-roads; 

To promote the progress of science and useful arts, by securing for limited 
times to authors and inventors the exclusive right to their respective writingB 
and discoveries; 

To constitute tribunals inferior to the Supreme Court; 

To define and punish piracies and felonies committed on the hi^ seas, and 
offences against the law of nations; 

To declare war, grant letters of marque and rei^isal, and make rules con- 
cerning captures on land and water; 

To raise and support armies, but no i4>propriation of money to that uae 
shall be for a longer term than two years; 

To provide and maintain a navy; 

To make rules for the government and regulation of the land and naval 
forces; 

To provide for calling forth the militia to execute the laws of the Union, 
supiwess insurrections, and repel invasions; 

To provide for organising, arming, and disdjdining the militia, and fof 
governing such part of them as may be employed in the service of the United 
States, reserving to the States respectively the appointment of the officers and 
the authority of training the militia according to the discipline prescribed by 
Ck>ngrees; 

To exercise exclusive legislation in all cases whatsoever, over such district 
(not exceeding ten miles square) as may, by cession of particular States, and 
the acceptance of Congress, become the seat of the (Sovemment of the United 
States, and to exercise like authority over all places purchased by the consent 
of the legislature of the State in which the same shall be, for the erection of 
forts, magaiines, arsenals, dockyards, and other needful buildingB; and 

To make all laws which shall be necessary and proper for canying into 
execution the foregoing powers, and all other powers vested by this Oon- 
stitution in the Government of the United States, or in any department or 
officer thereof. 

Sbc. 0. The migration or importation of such persons as any of the States 
now existing shall think proper to admit, shall not be prohibited by the 
Congress prior to the year one thousand eight hundred and eight, but a tax 
or duty may be imposed on such importation, not exceeding ten dollan for 
each person. 

The privilege of the writ of habeas corpus shall not be suspended, unlcM 
when in cases of rebellion or invasion the public safety may require it. 

No bin of attainder or ex po$i facto law shall be passed. 
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No capitation, or other direct tax, shall be laid, unless in proportion to 
Ifae census or enumeration hereinbefore directed to be taken. 

No tax or duty shall be laid on articles exported from any State. 

No preference shall be given by any regulation of commerce or revenue to 
the ports of one State over those of another; nor shall vessels bound to, or 
from, one State be obliged to enter, dear, or pay duties in another. 

No money shall be dravm from the Treasury, but in consequence of appro- 
priations made by law; and a regular statement and account of the receipts 
and the expenditures of all public money shall be published from time to time. 

No title of nobility shall be granted by the United States; and no person 
holding any office of profit or trust under them shall, without the consent of 
the Congress, accept of any present, emolument, office, or title, of any kind 
whatever, from any king, prince, or foreign state. 

Sec. 10. No State shall enter into any treaty, alliance, or confederation; 
grant letters of marque or reprisal; coin money; emit bills of credit; make 
any thing but gold and silver coin a tender in payment of debts; pass any 
bill of attainder, ex pott fado law, or law impairing the obligation of contracts, 
or grant any title of nobility. 

No State shall, without the consent of the Congress, lay any imposts or 
duties on imports or exports, except what may be absolutely necessary for 
executing its inspection laws; and the net produce of all duties and imposts, 
laid by any State on imports or exports, shall be for the use of the Treasury 
of the United States; and all such laws shall be subject to the revision and 
control of the Congress. 

No State shall, without the consent of the Congress, lay any duty of ton- 
nage, keep troops or ships of war in time of peace, enter into any agreement 
or compact with another State, or with a foreign power, or engage in war 
unless actually invaded, or in such imminent danger as will not admit of 
delay. 

ARTICLE II. 

Section 1. The executive power shall be vested in a President of the 
United States of America. He shall hold his office during the term of four 
years, and, together with the Vice-President, dioeen for the same term, be 
elected as follows: 

Each State shall appoint, in such manner as the legislature thereof may 
direct, a number of electors, equal to the whole number of Senators and 
Representatives to which the State may be entitled in the Congress; but 
no Senator or Representative, or person holding an office of trust or profit 
under the United States, shall be appointed an elector. 

[The electors shall meet in their respective States, and vote by ballot for 
two persons, of whom one at least shall not be an inhabitant of the same 
State with tlkemselves. And they shall make a list of all the persons voted 
for, and of the nimiber of votes for each; which list they shall sign and certify, 
and transmit sealed to the seat of the Government of the United States, 
directed to the President of the Senate. The President of the Senate shall, 
in the presence of the Senate and the House of Representatives, open all 
the certificates, and the votes shall then be counted. The person having the 
greatest number of votes shall be the President, if such number be a majority 
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of the whole number of electors appointed; and if there be more than one who 
have such majority and have an equal number of votes, then the House of 
Representatives shall immediately choose by ballot one of them for President; 
and if no person have a majority, then from the five highest on the list the 
said House shall in like manner choose the Pkesident. But in choosing the 
President, the votes shall be taken by States, the representation from each 
State having one vote; a quorum for this purpose shaU consist of a member or 
members from two-thirds of the States, and a majority of all the States shall 
be necessary to a dioice. In every case, after the choice of the President, the 
person having the greatest number of votes of the electors shall be the Vioo- 
IVesident; but if there should remain two or more who have equal votes, the 
Senate shall choose from them, by ballot, the Vioe-President.p 

The Googresi may determine the time of choosing the electors, and the day 
on which they shall give their votes; which day shall be the same throughout 
the United States. 

No person except a natural bom citisen, or a dtiien of the United States 
at the time of the adoption of this Gonstitution, shaU be eligible to the office 
of IVesident; neither shall any person be eligible to that office who shall not 
have attained the age of thirty-five years, and been fourteen yean a resident 
within the United SUtes. 

In case of the removal of the President from office, or of his death, resig- 
nation, or inability to discharge the powen and duties of the said office, the 
same shall devolve on the Vice-President, and the Congress may by law pro- 
vide for the case of removal, death, resignation, or inability, both of the 
President or Vice-President, declaring what officer shall then act as President, 
and such officer shall act accordin^y imtil the disability be removed, or a 
President shall be elected. 

The President shall, at stated times, receive for his services a compensation, 
which shaU neither be increased nor diminished during the period for which 
he shall have been elected, and he shall not receive within that period any 
other emolument from the United States, or any of them. 

Before he enter on the execution of his office, he shall take the following 
oath or affirmation: 

"I do solemnly swear (or affirm) that I will faithfully execute the office of 
President of the United States, and will, to the best of my ability, preserve, 
protect, and defend the Gbnstitution of the United States." 

Sec. 2. The President shall be commander-in-chief of the army and navy 
c^ the United States, and of the militia of the several States, when called into 
the actual service of the United States; he may require the opinion, in writ- 
ing, of the principal officer in each of the executive departments, upon any 
subject relating to the duties of their respective offices, and he shall have 
power to grant reprieves and pardons for offences against the United States, 
except in casss of impeachment. 

He shall have power, by and with the advice and consent of the Senate, 
to make treaties, provided two-thirds of the Senaton present concur; and he 
shall nominate, and by and with the advice and consent of the Senate, shall 
appoint ambassadors, other public ministers and consuls, judges of the Supreme 

iTbls dauM in bracketa has been superseded by the znth AawndmsDt. 
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Court, and all other officers of the United States, whose appointments are 
not herein otherwise provided for, and which shall be established by law; 
but the Congress may by law vest the appointment of such inferior officers, aa 
they think proper, in the President alone, in the courts of laws, or in the heads 
of departments. 

The President shall have power to fill up all vacancies that may happen 
during the recess of the Senate, by granting commissions which shall expire 
at the end of their next session. 

Sec. 3. He shall from time to time give to the Congress information of the. 
state of the Union, and recommend to their consideration such measures as 
he shall judge necessary and expedient; he may, on extraordinary occasions, 
convene both houses, or either of them, and in case of disagreement between 
them, with respect to the time of adjournment, he may adjourn them to such 
time as he shall think proper; he shall receive ambassadors and other public 
ministers; he shall take care that the laws be faithfully executed, and shall 
commission all the officers of the United States. 

Sbc. 4. The President, Vice-President, and all civil officers of the United 
States, shall be removed from office on impeachment for, and conviction of« 
treason, bribery, or other high crimes and misdemeanors. 

ARTICLE III. 

Sscmoir 1. The judicial power of the United States shall be vested in one 
Supreme Court, and in such inferior courts aa the Congress may from time to 
time ordain and establish. The judges, both of the Supreme and inferior 
courts, shall hold their offices during good behaviour, and shall, at stated 
times, receive for their services a compensation, which shall not be diminished 
during their continuance in office. 

Sbc. 2. The judicial power shall extend to all cases, in law and equity, 
arising under this Constitution, the laws of the United States, and treaties 
made, or which shall be made, under their authority; to all cases affecting 
ambassadors, other public ministers, and consuls; to all cases of admiralty 
and maritime jurisdiction; to controversies to which the United States sh^ 
be a party; to controversies between two or more States; between a State 
and citizens of another State; between citizens of different States; between 
citizens of the same State claiming lands under grants of different States, 
and between a State, or the dtizena thereof, and foreign states, citizens, or 
subjects. 

In all cases affecting ambassadors, other public ministers and consuls, and 
those in which a State shall be a party, the Supreme Court shall have original 
jurisdiction. In all the other cases before mentioned, the Supreme Courts 
shall have appellate jiurisdiction, both as to law and fact, with such exception, 
and under such regulations as the Congress shall make. 

The trial of all crimes, except in cases of impeachment, shall be by jury; 
and such trial shall be held in the State where the said crimes shall have been 
committed; but when not conunitted within any State, the trial shall be at 
such place or places as the Congress may by law have directed. 

Skc. 3. Treason agamst the United States shall consist only in levying war 
againut them, or in adhering to their enemies, giving them aid and comfort 
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No penon shall be convicted of treason unless on the testimony of two witnesses 
to ibe same overt act, or on oonfessicm in open court. 

The Congress shall have power to declare the punishment of treason, but 
no attainder of treason shall woric oorrupticm of blood or forfeiture except 
during the life of the person attainted. 

ARTICLE IV. 

Sscmoir 1. Full faith and credit shall be given in each State to the public 
acts, records, and judicial proceedings of every other State. And the Congress 
may by general laws prescribe the manner in which such acts, records and 
proceedings shall be proved, and the effect thereof. 

Sbc. 2. The citisens of each State shall be entitled to all privileges and 
immunitJes of dtiaens in the several States. 

A person charged m any State with treason, felony, or other crime, who 
shall flee from justice and be found in another State, shall, on demand of the 
executive authority of the State from which he fled, be delivered up, to be 
removed to the State having jurisdiction of the crime. 

No penKm held to service or labour in any State, under the laws thereof, 
escaping into another, shall, in consequence of any law or regulation therein, 
be dischaiged from such service or labour, but shall be delivered up on daim 
of the party to whom such service or labour may be due. 

Sbc. 3. New States may be admitted by the Congress into this Union; 
but no new State shall be formed or erected within the jurisdiction of any other 
State; nor any State be formed by the junction of two or more States, or parte 
of States, without the consent of the legislatures of the States concerned aa 
weD as of the Congress. 

The Congress shall have power to dispose of and make all needful rules 
and regulations respecting the territory or other property belonging to the 
United States; and nothing in this Constitution shall be so construed as to 
prejudice any daims of the United States, or of any particular State. 

Sbc. 4. The United States shall guarantee to every State m this Union a 
repuMican form of government, and shall protect each of them against inva- 
sion; and on application of the legislature, or of the executive (when the 
legislature cannot be convened), against domestic violence. 

ARTICLE V. 
The Congress, whenever two-thirds of both houses shall deem it necessary, 
shall propose amendments to this Constitution, or on the application of the 
legislatures of two-thirds of the several States, shall call a convention for pro- 
posing amendments, which, in either case, shall be valid, to all intents and 
purposes, as part of this Constitution, when ratified by the legislatures of 
three^ourths of the several States, or by conventions in three^ourths thereof, 
as the one or the other mode of ratification may be proposed by the Congress; 
provided that no amendments which may be made prior to the year one 
thousand eight hundred and eight shall in any manner affect the first and 
fourth clauses in the ninth section of the first article; and that no State, 
without its consent, shall be deprived of its equal suffrage in the Senate. 
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ARTICLE VI. 

All debta contracted and engagements entered into, before the adoption of 
this Constitution, shall be as valid against the United States under this Con- 
stitution as under the Confederation. 

This Constitution, and the laws of the United States which shall be made 
m pursuance thereof, and all treaties made, or which shall be made, under 
the authority of the United States, shall be the supreme law of the land; and 
the judges in every State shall be bound thereby, any thing in the constitu- 
tion or laws of any State to the contraiy notwithstanding. 

The Senators and Representatives before mentioned, and the members of 
the several State legislatures, and all executive and judicial officers, both of 
the United States and of the several States, shaU be bound by oath or affirma- 
tion to support this Constitution; but no religious test shaU ever be required 
as a qualification to any office or public trust under the United States. 

ARTICLE VII. 

The ratification of the conventions of nine States shall be sufficient for the 
establishment of this Constitution between the States so ratifying the same. 

Done m Convention by the unanimous consent of the States present, the 
Seventeenth day of September, in the year of our Lord 1787, and of the 
Independence of the United States of America the Twelfth. 

In Wmnas whereof we have hereunto subscribed our names. 

Go WAfiHmcrroN, 
Presuft. and Deputy from Virginia, 

New Hampekire-^ohn Langdon, Nicholas Gihnaxb—MaaaackuuUa — 
Nathaniel Gorham, Rufus King. Connecticut— Wm. Saml. Johnson, Roger 
Sherman. New For^^-Alexander Hamilton. New Jersey— Wil, Livingston, 
Wm. Patterson, David Breariey, Jona. Dayton. Penn«y2vama— B. Franklin, 
Thos. Fitzsimons, Thomas Mifflin, Jared IngersoU, Robt. Morris, James 
Wilson, Geo. CSymer, Gouv. Morris. Delaware— Geo. Read, Richard Bassett, 
Gunning Bedford, Jun., Jaco. Broom, John Dickinson. Maryland— JuDes 
M'Heniy, Dan. Carroll, Dan. Jenifer, of St. Thomas. Vtrginia—John Blair, 
James Madison, Jun. North Carolina — ^Wm. Blount, Hugh Williamson, 
Rich'd. Dobbs Speight. South Carolinor—J. Rutledge, Charies Pinckney, 
Charles Cotesworth Pinckney, Pierce Butler. Geor^^o—William Few, Abr. 
Baldwin. 

Atte8L\ William Jackbon, Secretary. 



Appendix B. 

AMENDMENTS TO THE CONSTITUTION OF THE 
UNITED STATES. 

AtHcUb in addiHan to, and amendmenl of, the ConstUuHan of the Untied Statee 
of America, proposed by Congress, and ratified by the Legislaiures of the 
several States, pursuant to the fifth Article of the original Constitution, 

ARTICLE 1.1 

OcmgreflB shall make no law respecting an establishment of religion, or 
prohibiting the free exercise thereof; or abridging the freedom of speech or of 
the press; or the right of the peoide peaceably to assemble, and to petition 
the Government for a redress of grievances. 

ARTICLE II. 

A well-regulated militia being necessary to the security of a free state, the 
right of the people to keep and bear arms shall not be infringed. 

ARTICLE III. 

No soldier shall, in time of peace, be quartered in any house, without the 
consent of the owner, nor in time of war, but in a manner to be prescribed 
by law. 

ARTICLE IV. 

The right of the people to be secure in their persons, houses, papers, and 
efifects, against unreasonable searches and seizures, shall not be violated, and 
no warrants shall issue, but upon probable cause, supported by oath or affir- 
mation, and particularly describing the place to be searched, and the person 
or things to be seized. 

ARTICLE V. 

No person shaU be held to answer for a capital, or otherwise infamous 
crime, unless on a presentment or indictment of a grand jury, except in cases 
arising in the land or naval forces, or in the militia, when in actual service in 
time of war or public danger; nor shall any person be subject for the same 
offence to be twice put in jeopardy of life or limb; nor shaU be compelled in 
any criminal case to be a witness against himself, nor be deprived of life, 
liberty, or property, without due process of law; nor shall private property 
be taken for public use, without just compensation. 

1 Amendments I-X Inclusive were of the Btatat, Sept. 25, 1780. and ratUsd 

proiKMed by Concren to tlie Legldaturea 1789-01. 
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ARTICLE VI. 

In all criminal proaeeatknui, the aocuaed shall enjoy the right to a speedy 
and public trial, by an imparUal jury of the State and district wherein the 
crime shall have been committed, which district shall have been previously 
ascertained by law, and to be informed of the nature and cause of the accusa- 
tion; to be confronted with the witnesses against him; to have compulsory 
process for obtaining witnesses in his favour, and to have the asnstanoe of 
counsel for his defence. 

ARTICLE VIL 

In suits at common law, where the value in controversy shall exceed twenty 
ddlars, the right of trial by jury shall be preserved, and no fact tried by a 
jury shall be otherwise re-examined in any court of the United States than 
according to the rules of the common law. 

ARTICLE VIIL 
EhEcessive bail shall not be required, nor excessive fines imposed, nor cniei 
and unusual punishments inflicted. 

ARTICLE IX. 
The enumeration in the Constitution of certain rights shall not be con- 
strued to deny or diq)arage others retained by the people. 

ARTICLE XI. 

The powers not delegated to the United States by the Constitution, nor 
prohibited by it to the States, are reserved to the States respectively, or to 
the people. 

ARTICLE XI>. 

The judicial power of the United States shall not be construed to extend 
to any suit in law or equity, commenced or prosecuted against one of the 
United States by citiiens of another State, or by dtiaene or subjects of any 
foreign State. 

ARTICLE XII». 

The electors shall meet in their respective Btates, and vote by baDot for 
Ftesident and Vice-President, one of whom at least shall not be an inhabitant 
of the Same state with thraoaelves; th^ shall name in then* ballots the 
person voted for as President, and in distinct ballots the person voted for as 
Vice-Plesident, and they shall make distinct lists of all persons voted for as 
President, and of all persons voted for as Vice-Pkesident, and of the number 
of votes for each, which lists they shall sign and certify, and transmit sealed 
to the seat of the Government of the United States, directed to the President 
of the Senate^The President of the Senate shall, in the pfesenoe of the 
Senate and House of Representatives, open all the certificates, and the votes 
shall then be counted;— The person having the greatest number of votes for 

SAmendt. XI ww proposed by Coo- *Aniendt. XII ww proposed by Oon- 

neis Sept. 6, 1794. and dedared to haye gresB Dec 13. 1803, and dedared U hava 

been raUfled by the leclalatum of been rattfled Sept. Sfi, 1804. 
Uine-lourths of tbe StateTaan* 8, 17M. 
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Pratident sludl be the President, if such number be a majority of the whole 
number of electors appointed; and if no person have such majority, then 
from the persons having the highest numbers not exceeding three on the list 
of those voted for as President, the House of Representatives shall choose 
immediately, by ballot, the President. But in choosing the President, the 
votes shall be taken by States, the representation from each State having one 
vote; a quorum for this purpose shall consist of a member or members from 
two-thirds of the States, and a majority of all the States shall be necessary to 
a choice. And if the House of Representatives shall not choose a President 
whenever the right of choice shall devolve upon them, before the fourth day 
of March next following, then the Vice-IVesident shall act as President, as 
in the case of the death or other constitutional disability of the President. 

The person having the greatest number of votes as Vice-President shall be 
the Vice-President, if such a number be a majority of the whole number of 
electors appointed, and if no person have a majority, then from the two highest 
niunbers on the list the Senate shall choose the Vioe-IVesident; a quorum for 
the purpose shall consist of two-thirds of the whole number of Senators, and a 
majority of the whole nimiber shall be necessary to a choice. But no person 
constitutionally ineligible to the office of President shall be eligible to that 
of Vice-President of the United States. 

ARTICLE XIII^ 

Section 1. Neither slavery nor involuntary servitude, except as a punish- 
ment for crime whereof the party shall have been duly convicted, shdl exist 
within the United States, or any place subject to their jurisdiction. 

Sec. 2. Congress shall have power to enforce this article by appropriate 
legislation. 

ARTICLE XIV2. 

Section 1. All persons bom or naturalised in the United States, and sub- 
ject to the jurisdiction thereof, are citizens of the United States and of the 
State wherein they reside. No State shall make or enforce any law which 
shall abridge the privileges or immimities of citizens of the United States; 
nor shall any State deprive any person of life, liberty, or property, without 
due process of law; nor deny to any person within its jurisdiction the equal 
protection of the laws. 

Sec. 2. Representatives shall be apportioned among the several States 
according to their respective numbers, counting the whole number of persons 
in each State, excluding Indians not* taxed. But when the right to vote at 
any election for the choice of electors for President and Vice-President of the 
United States, Representatives in Congress, the executive and judicial officers 
of the State^ or the members of the legislature thereof, is denied to any of the 
male inhabitants of such State, being twenty-one years of age, and citisens of 
the United States, or in any way abridged, except for participation in re- 
bellion, or other crime, the basis of representation therein shall be reduced in 
the proportion which the number of such male citizens shall bear to the whole 
number of male citizens twenty-one years of age in such State. 

1 Amendt. XIII wm proposed by Con- * Amendt. XIV was proposed by Con- 

ness Feb. 1. 1865, and deaared to have nese June 16, 1866, and dedared to have 

been ratified by 27 of tbe 36 SUtea, Dec been ratified by 30 of the 36 States, July 

18, 1865. 28, 1868. 
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8sc. 3. No person ahali be a Senator or R epr ee o ntative in OcmgreaB, or 
dector of President and Vioe-Fkesident, or hold any office, dvil or militaiy, 
under the United States, or under any State, who, having previously taken 
an oath, as a member of the Gongrees, or as an officer of the United States, or 
as a member of any State legislature, or as an executive or judicial officer of 
any State, to support the Gonstitution of the United States, shall have en^ 
gaged in insurrection or rebellion against the same, or given aid or comfort to 
the enemies thereof. But Congress may, by a vote of two-thirds of each 
House, remove such disability. 

Sbc. 4. The validity of the pul^ic debt of the United States, authorized by 
law, induding debts incurred for payment of pensions and bounties for ser- 
vices in supp r essing insurrection or rebellion, shall not be questioned. But 
neither the United States nor any State shafl assume or pay any debt or 
obligation incurred in aid of insurrection or rebellion against the United 
States, or any daim for the loss or emandpation of any slave; but all such 
debts, obligations, and claims shall be held illegal and void. 

Sbc. 5. The Oongress shall have power to enforce, l^ appropriate legisla- 
tion, the provisions of this artide. 

ARTICLE XVK 

SacnoN 1. The right of dtiiens of the United States to vote shall not be 
denied or abridged l^ the United States or any State on account of race, 
colour, or previous condition of servitude. 

Sac. 2. The Congress shall have power to enforce this article l^ appropriate 
legislation. 

(lAmendt. XV was proposed by Con- been ratified by 29 of tbe 37 States. 

grMiFeb.ae,18ee,uiddedindtobave lisrchao. 1870 
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